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NOTES. 


« & DECISION of the House of Lords upon a question of law is 
conclusive, and binds the House in subsequent cases. An 
erroneous decision can be set right only by an Act of Parliament.’ 

These are the words of the head-note to the London Street Tramways 
Co. v. The London County Council, ’98, A.C. 375, and they precisely 
sum up the rule which is formulated in that decision. 

The doctrine enunciated by the Lord Chancellor, and concurred 
in by the other Law Lords, has, it may be said, no great novelty. 
It is to be gathered from 2. v. Mi//is (1844), 10 Cl. H. F. 534, taken 
together with Beamish v. Beamish (1861), 9 H. L. C. 274, not to 
mention other cases. But it has rarely been laid down in so 
unqualified a manner as by Lord Halsbury. The importance 
of the doctrine lies not in its novelty, but in the effect of its full 
and complete acceptance by the House of Lords. It forms the 
keystone, so to speak, to the whole fabric of case-law; it must 
make obvious to laymen what has long been clear to all jurists, 
that under our English system decisions of the House of Lords are, 
or may be, acts of legislation. In spite of the obvious objections 
which may be brought against the judicial immutability of the 
principles laid down by the final Court of Appeal, there is no 
serious reason for dissatisfaction. The best and by far the most 
‘ogical portions of the law of England are the creation of the 
judges. It may be doubted whether at the present day even a 
reformer such as Bentham might not prefer the coherent legislation 
of the Courts to the ill-constructed statutes enacted by Parlia- 
mentary ignorance and incapacity; and the work of the Courts 
will be more coherent in proportion as its finality is recognized. 
The Supreme Court of the United States, as is well known, does 
not hold itself bound by its own decisions. Ample reasons for this 
practice—reasons to which we have no analogy in England—may 
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be found in the high constitutional functions of that Court. We 
feel bound to add that Lord Halsbury’s historical observation about 
the English principle having been ‘established now for some 
centuries’ (‘g8, A.C. at p. 379, 67 L. J. Q. B. at p. 561) is, so far 
as we know, not only unproved but against the evidence. 





Comber v. Leyland, ’98, A.C. 524, determines a most important 
point of jurisdiction, namely that the High Court has, in matters of 
contract, no jurisdiction to entertain an action against a debtor 
who is out of England unless the contract sued upon be one which 
must necessarily be wholly, or at any rate in part, performed in 
England. 

The language of their Lordships exhibits moreover a marked 
disinclination to extend the extra-territorial jurisdiction of our 
Courts. When we remember that the Rules of Court, which in 
effect determine limits of jurisdiction, are moulded and may be 
remoulded by the judges, we may conjecture that English tribunals 
may ultimately accept the principle, actor sequitur forum rei, though 
they may subject it to one or two definite exceptions. 


Parliament rarely passes Acts which vitally affect our Colonies, 


but the Privy Council is occasionally forced to legislate for the 
Colonies with a decision unknown to the Parliament at Westminster. 
The Att.-Gen. for New South Wales v. Love, ’98, A. C. 679, 67 L. J. 
P. C. 84, which technically determines that the Nullum Tempus Act, 
g Geo. ILI, e. 16, applies to New South Wales, is in reality a piece of 
judge-made law which must make scores of colonists feel that for 
the first time their titles to their estates are perfectly good. It is 
clear that, had the decision of the Privy Council been in favour of 
the Crown, landowners throughout New South Wales would have 
felt a doubt whether they could show an absolutely good title to 
lands of which they or their predecessors had been for years in 
unquestioned possession. 


No sensible man can doubt that the decision of the Privy Council 
in The Att.-Gen. for New South Wales v. Love is in conformity with 
sound policy. Is it however quite certain that the decision of 
the Privy Council conforms to sound rules of legal construction? 
This is a question which an historical student may well hesitate to 
answer in the affirmative. It is all but certain that the Parliament 
which passed the Nullum Tempus Act did not mean to legislate 
for any country but England, It is at least very doubtful whether 
g Geo. IV, c. 24, which it is now determined extended the Nullum 
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Tempus Act to New South Wales, was really intended to have this 
effect. The truth appears to be that the Privy Council has been at 
Jeast as much influenced by political as by juridical considerations. 
This perhaps is no matter for regret. The same remark may be 
made about many judgments delivered by the Supreme Court of 
the United States. A tribunal called upon to give a final decision 
upon questions affecting the position of subordinate States, such as 
are in effect the States of the Union, or the Colonies of the British 
Empire, must be influenced by broad notions of expediency, but as 
this is the case we can never expect that a Court which has in effect 
to determine questions of policy will command quite the same con- 
fidence as tribunals which in reality as well as in form deal solely 
with the private rights of individuals. The remark is worth making 
because well merited confidence in the English Bench occasionally 
tempts statesmen to burden Courts of law with non-judicial 
functions. 


In re de Nicols,’98, 2 Ch. 60, 67 L. J. Ch. 419, C. A. determines, as 
far as a decision of the Court of Appeal can settle the matter, that 
where a husband and wife who marry without any marriage settle- 
ment are at the time of their marriage domiciled in a foreign 
country, e.g. France, but afterwards become domiciled in England, 
the property rights of the spouses over moveable property acquired 
after the change of domicil are on the death of either of them 
governed by the law of their later, or English, domicil. 

The decision of the Court of Appeal will probably be brought 
before the House of Lords; meanwhile it determines a question 
which has given rise to a marked difference of opinion both among 
Courts and among jurists. 

The Courts of Scotland and of the United States have generally, 
if not invariably, supported the view taken by the Court of Appeal, 
which is itself based almost wholly upon a judgment of the |House 
of Lords in the Scottish case of Lash/ey v. Hog, 1804, 4 Pat. 581, of 
which the full effect can only be understood by a careful study of 
Lord Eldon’s judgment as reported in 4 Paton 581. 

The tribunals of the Continent, on the other hand, together with 
most foreign jurists, and notably Savigny, have generally held that 
the rights of the spouses to moveable property acquired, whether 
before or after their marriage, are governed once and for all by the 
law of the matrimonial domicil. 


The imposition of absolute duties by statute has a curious effect 
which probably was not in the mind of those who framed statutes 
of this class. Where breach of such a duty—as omission to fence 
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dangerous machinery under the Factory and Workshop Act—causes 
injury to a servant of the defaulter, that servant's right of civil 
action, if not wholly excluded by the provision of statutory 
remedies—which in the case to be mentioned it was held not to be— 
cannot be met by the defence of ‘Common Employment.’ . That 
defence rests on an agreement implied by law with regard to the 
common-law duty of answering for a servant's negligence, and not 
with regard to unqualified statutory duties : Groves v. Lord Wimborne, 
98, 2 Q. B. 402, 67 L. J. Q. B. 862, C.A. But is it wise in the long 
run to multiply artificial exceptions to bad artificial rules? On 
this particular topie we have case-law gone wrong and trying to 
mend itself too late, and further complicated by having to deal with 
a well-meant but intricate machinery of partial statutory amend- 
ment. The result is rather bad confusion. 

The rights of passers-by against owners of fixed property adjoining 
a highway are further illustrated by Harrold v. Watney, ’g8, 2 Q. B. 
320, 67 L. J. Q.B. 771, C.A. The infant plaintiff, being in the 
highway, put one foot on the fence, apparently for the purpose of 
climbing over; the fence was rotten and came down upon hira and 
hurt him. Now ‘a rotten fence close to a highway is an obvious 
nuisance’ (per A. L. Smith L.J.). A fence should be strong enough 
to resist and bear ordinary weights, and there are many innocent 
purposes for which a person using the highway may want to put 
his weight on it. The fact that the primary purpose of the fence is 
not to be climbed upon does not make its rottenness the less a 
nuisance. A prudent adult might, perhaps, have tried the fence 
first; but (per Vaughan Williams L.J.) the highway is for children 
as well as for adults. 


In re Olympia Limited, ’98, 2 Ch. 153, 67 L. J. Ch. 433, C. A. 
shows that whatever desponding pessimists may think, the law is 
quite strong enough to checkmate the unscrupulous promoter ; but 
the chief interest of the case is in illustrating how the machinery 
of the Companies Acts is abused ; it is a typical instanée of those 
methods which have brought company promoting into such disre- 
pute. A promoting syndicate, for example, makes up its mind 
that the public shall buy a property which the syndicate has 
acquired, and buy it at an exorbitant price. To compass this end 
the syndicate gets a preliminary agreement prepared, framed 
entirely in the interests of the syndicate, and it then sets about the 
business of fastening this one-sided agreement on the company— 
the purchaser in fu/uro, Accordingly it prepares the company’s 
memorandum and articles, inserts in one article its own nominees 





Oct. 1898.) Notes. 335 


as the first directors, and by another article it authorizes or requires 
the directors to carry out the preliminary agreement. If the diree- 
tors are conscientious men they will of course scrutinize the agreement 
from the point of view of the shareholders’ interests, but if—as too 
often happens—they are playing into the hands of the promoter, they 
proceed at once to adopt the agreement cut and dried in a purely 
formal way, without any proper exercise of judgment as business 
men upon it: the shareholders are thus betrayed, and the company 
finds itself committed to a bargain which may possibly be ruinous, 
and in any case is burthened with the unconscionable profits of the 
promoter. Of course if the company assents to the promoter’s 
profit he may keep it, but it is for him to show that he has brought 
home to the company a knowledge of the facts. The impossible 
contention in Ju re Olympia was that notice to the directors 
through the preliminary agreement of the profit which the pro- 
moters were making out of the debentures was a sufficient notice 
to the shareholders, and its imposs:bility lay in its overlooking the 
fact that the directors in that case were not only nominees of the 
promoters but were the promoters themselves. To say that the 
knowledge of such persons of their own conduct, which from first 
to last they were doing all they could to conceal, was to be treated 
as the knowledge of the company or of the shareholders, can only 
be characterized in Lord Watson’s words as one of the most 
audacious pleas ever put forward. 





The old-fashioned view of a mortgagee as an oppressive usurer— 
or as much of one as Parliament with its usury laws and the 
Chancellor with the King’s conscience in his hand would let him 
be—may be considered extinct, save so much of it as has become 
fixed in the common forms of conveyancers. He is no longer held 
down at every turn and presumed always to have some evil 
purpose. Now a mortgagee may even stipulate for some ‘ collateral 
advantage’ at the time of the contract and as part of the same 
transaction, if the equity of redemption is left alone and there is 
nothing unreasonable on the face of the terms: Biggs v. Hoddinott, 
98, 2 Ch. 307, 67 L. J. Ch. 540, C. A., where a ‘tied house’ publi- 
can’s covenant with a mortgagee to take all his beer from him, 
with a reciprocal covenant to supply it, was upheld. Whether the 
‘tied house’ system is agreeable to the principles or at any rate 
the older principles of the law as to restraint of trade is another 
question, though it would seem to be a merely curious one. 


It is not a ‘default’ on a vendor's part, within the meaning of 
the usual clause as to the purchaser paying interest on the residue 
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of the purchase-money after the day fixed for completion, to have 
a microscopic defect in his title which he was not aware of at the 
date of the contract and could not have discovered by ordinary 
diligence. So Romer J. and the Court of Appeal have concurred 
in holding : Woods and Lewis’ Contract,’98, 2 Ch. 211,67 L. J. Ch. 475. 
While our unique system of making out title to real estate holds its 
ground, the decision is not only just, but necessary to the tolerable 
conduct of business on a footing of reasonable good faith. 


Teaacs v. Towell, 98, 2 Ch. 285, 67 L. J. Ch. 508, is another case of 
some interest for conveyancers, in which a purchaser who took too 
high a view of his rights was discomfited by the counter-move of 
the vendor's notice to rescind. This notice was held to be in time 
notwithstanding that the purchaser had issued a writ claiming 
rescission and the return of his deposit on the ground of an alleged 
misrepresentation which he failed to establish. 


To the unsophisticated human reason it is rather startling to be 
told that an adjudication in bankruptcy is a ‘conveyance, but 
lawyers trained to the peculiar methods of parliamentary drafting 
are not easily shocked at such apparent anomalies. They are used 
to the legislative hocus pocus in interpretation sections which 
makes a horse mean a cow or a salmon an oyster. Judged by this 
artificial standard there really seemed a good deal to be said for 
the contention—indeed it prevailed with Kekewich J.—that an 
adjudication in bankruptcy ought to be registered under the 
Middlesex Registration Act of Anne as a conveyance: /n re Ca/cott 
§ Elvin’s Contract (67 L.J. Ch. 553, C.A.). The syllogism as put 
ran thus :— Every ‘ deed or conveyance ’ of land is by the Act to be 
registered. An order of adjudication is a conveyance—a parlia- 
mentary conveyance: it vests the bankrupt’s property in the 
trustee (Bankruptcy Act, 1883,s. 20): therefore an order of adjudi- 
cation ought to be registered under the Act of Anne. It looks 
plausible, but the Court of Appeal shook its head—horizontally, 
not perpendicularly—over the Q. E. D. for a twofold reason. The 
proposition was—that suspicious thing in English law—a novelty, 
and it involved a very artificial and strained construction, which is 
always objectionable. True, an order may operate as a conveyance. 
The ordinary vesting order in Chancery does so, but an order of 
adjudication is not a vesting order in this sense. It is the Bank- 
ruptey Act, not the order of adjudication, which vests the debtor's 
property in the trustee in bankruptcy. As a practical question 
the decision of the Court of Appeal is not likely to imperil titles. 
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A prudent purchaser always puts a requisition as to bankruptey 
and follows it up by searches. 


It is nothing less than pathetic to contrast the carelessness of 
the legislature in law-making with the painstaking care of the 
Courts in construction : witness the case of Ju re Clark, Ex parte 
Schulze (’98, 2 Q.B. 330, 67 L.J. Q. B. 759, C. A.), where an ‘ or 
otherwise’ had somehow got entangled in the machinery of s. 3 of 
the Married Women’s Property Act and nearly thrown the whole 
out of gear. It is quite easy to understand the legislature providing 
that if a wife lends money to her husband for the purpose of a trade 
or business carried on by him, her loan should be postponed to the 
claims of his other creditors, for the wife is in respect of the loan 
a quasi-partner ; but when the section goes on to add after the words 
‘carried on by him’ ‘or otherwise,’ the process of judicial guessing 
begins on the assumption—full of fine irony—that a profound 
meaning is there if diligently sought. Cave J.’s guess in an earlier 
ease was that the draftsman meant by ‘or otherwise’ to say, 
‘ whether alone or in partnership with others, and whether person- 
ally or by an agent or otherwise,’ which would make the words as 
significant as Lord Burleigh’s nod. The construction contended 
for in Jn re Clark was that the words extended the effect of the section 
to every kind of loan by a wife to a husband, which would be pay- 
ing the legislature the indifferent compliment of making the whole 
clause meaningless surplusage. The mystery still remains unsolved 
but the moral emerges clearly—the necessity of a great deal more 
care in parliamentary drafting. Lord Justice Rigby’s view, that 
where a sentence has been read over and over again by numbers of 
people before it becomes law it is almost incredible that they 
should all have fallen into the same blunder of leaving the matter 
in a state of uncertainty, is curiously optimistic, coming as it does 
from an ex-law officer of the Crown not inexperienced in parlia- 


mentary methods. 





Our law, faithful to the facts of human nature as it finds them, 
is not in the habit of crediting people with disinterested motives: 
one of its first principles being to require a consideration—a quid 
pro quo—to support a contract; but in the matter of trusts this time- 
honoured principle disappears, and the law attributes to the trustee 
a quite extravagant degree of generosity and magnanimity. When it 
was that the law first espoused the principle that a trustee must 
give his services gratuitously in the absence of a direction to the 
contrary is not quite clear. In the infancy of trusts the Court had 
to be strict to prevent the plundering by trustees of their cestuis que 
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trust, but the doctrine has now firmly riveted its chains on trustees 
—so firmly that even an authority to a solicitor-trustee, for instance, 
to make professional charges, is treated by the Courts as in the 
nature of a legacy—matter of bounty, not a direction to do work to 
be paid for like any other work ordered. The result is as Jn re 
White, Pennell y. Franklin ('98, 2 Ch. 217, 67 L. J. Ch. 502, C. A.) 
shows, that if the estate is insolvent the trustee-solicitor gets 
nothing for his work in spite of the direction. This is unquestion- 
ably a hardship, but trustees are by this time inured to judicial ill- 
usage, and compared with other grievances the loss of profit costs 
is light—as light as Miss Ophelia’s whippings seemed to Topsy 
after being used to the poker from the old folk. 


Orchard v. Bush §& Co.,’98, 2 Q. B. 284, 67 L. J. Q. B. 650. 
Belated, driven in town to sup, 
The weary plaintiff sought an inn; 
Likewise he took his coat within, 
And on a hook he hanged it up. 


It might be chance—it might be plot; 
There was a dame; some words of speech ; 
Returned, he supt; then down would reach 
His coat; and lo! the coat was not. 


His Honour said ‘ No negligence’ ; 

And ‘’Tis an inn,’ the higher Court ; 

‘One meal will make a guest, though short; 
Guest-right is his, without defence.’ 





Under the will of 7, ¥, his daughter, has a general power of 
appointment by will over a share in his residuary estate. MW, an 
Englishwoman, in 1876 marries //, an Austrian subject, who in 
1888 deserts her and never subsequently lives with her. W resides 
in France, and there under the power of appointment executes 
a will in a form valid according to the law of France, but not 
attested by two or more witnesses as required by the Wills Act, 
1 Vict. ec. 26, 8s. g and 10. These are in substance the facts of 
Hummel v. Hummel,’g8, 1 Ch. 642, 67 L. J. Ch. 363. It is under 
these circumstances held by Kekewich J., who apparently means to 
follow Jn re Kirwan’s Trusts, 1883, 25 Ch. D. 373, that the writing, 
since it was not duly attested under the Wills Act, did not operate 
as a general power of appointment by will. 

This decision provokes several comments. 

1. The real effect of Jn re Kirwan’s Trusts appears to be misunder- 





Oct. 1898.] Notes. 339 





stood. The true defect of the will in that case was that though 
valid as far as form went under the Wills Act, 1861, s. 1 (Lord 
Kingsdown’s Act) it did not follow the terms of the power, and not 
being executed in accordance with the Wills Act, 1837, did not 
come within the provisions of ss. g and 10 of that Act as to the 
execution of powers. (See Dicey, Conflict of Laws, pp. 705, 706.) 

2. In re Kirwan’s Trusts, which is a decision with reference to 
a will the validity whereof depended upon Lord Kingsdown’s Act, 
s. 1, has no application whatever to Hummel v: Hummel, for the 
simple reason that Lord Kingsdown’s Act applies to a will made 
by a British subject, and W, at the time when she executed the will, 
was an Austrian subject under the Naturalization Act, 1870, s. 10, 
(See In Goods of Baroness Von Buseck, 1881, 6 P.D. 211, and Bloxam 
v. Favre, 1884, 9 P. D. 130, C. A.) 

3. If at the time when W executed her will, // her husband was 
domiciled in France, then the case falls directly within the principle 
of I’ Huart v. Harkness, 1865, 34 Beav. 324, which (semb/e) ought to 
have been followed, and the will is valid. 

4. There is no proof however given that // was, when W executed 
the will, or at any time, domiciled in France. W's domicil there- 
fore was not French, and the execution of the power may have 
been bad on the ground that neither was the will made in 
accordance with the formalities required by the law of W’s domicil, 
nor in accordance with the formalities required by the English 
Wills Act, 1 Vict. c. 26. 

The cases are numerous enough in which competing claims of 
debenture-holders and execution creditors have come in question, but 
until Davey v. Williamson (’98, 2 Q. B. 194,67 L.J.Q. B. 69g), the pre- 
cise point at issue between these two classes of creditors has never 
been ruled by the Court. The charge given to debenture-holders 
by a company on its property is, as everybody is by this time 
aware, a charge sui generis—unique in its character and convenient 
alike to lender and borrower. To the debenture-holder it gives 
ample security because it covers—in its ordinary form—all the 
property and assets of the company for the time being, including 
the company’s uncalled capital ; while it has the merit, on the other 
hand, of leaving the company free to carry on its business in the 
ordinary course as if no charge existed. Thus the company can 
sell the property subject to the charge; it can mortgage it—to the 
postponement of the debenture-holders—in the absence of a special 
clause; it can pay its current debts out of it, for on principle, 
and happily in practice. it is in the ordinary course of business for 
a trader, whether an individual or a company, to pay his debts: 
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but when, instead of waiting to be paid, a creditor of a company 
proceeds to enforce payment of his debt by judgment and execution, 
the question arises, Is this payment by compulsion of law payment 
in the ordinary course of business? Lord Russell C.J. and 
Mathew J. have ruled that it is not—that it is not in the ordinary 
course of business that the debts of a going company should be 
liquidated by seizure of its assets under legal process, and with this 
ruling the last hope of the execution creditor of an insolvent com- 
pany vanishes. This judicial view is doubtless correct ; but looking 
at the result it seems rather inequitable that debenture-holders 
should allow the company to remain in possession of the charged 
property, to deal freely with it and get credit on the faith of it, and 
then, when the security is in danger from the incidents of ordi- 
nary trading, should intervene and defeat the remedies of the bona 
fide creditor. All that can be said is that creditors now know their 
position and must reckon with the existing state of the law as best 
they may. 


A person, or local authority, who employs a contractor to do 
work on a highway is answerable to persons entitled to use that 
highway to the same extent as if he were in occupation of the 
subjacent or adjacent soil. That is, he is bound to have the work 
conducted with reasonable precaution for the safety of passers-by 
lawfully using the way, and, in case of negligence and consequent 
injury, cannot escape on the ground that the contractor was an 
‘independent contractor’ and not a servant. So held by Bruce J. 
in Penny v. Wimbledon Urban Council, ’98, 2 Q. B. 212, 67 L. J. Q. B. 
754, on the authority of Hardaker v. Idle District Council, ’96, 


1 Q. B. 335. 


It is one thing to have power to administer extraordinary 
remedies, and another to let parties claim the benefit of them 
without satisfying the Court that the ordinary remedy—especially 
where it is a remedy provided by statute in a summary jurisdiction 
—is inappropriate or insufficient. On this principle Stirling J. 
refused to make a declaration of right, though he did not admit the 
argument that he had no jurisdiction to do so, in Grand Junction 
Waterworks Co, v. Hampton Urban District Council, ’98, 2 Ch. 331. 


No respectable insurance office which does business on sound 
principles cares to take advantage of technical points of law in its 
policies, and for a very good reason, that nothing irritates the 
insurer more than his claim being met with a legal quibble, and 
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nothing therefore is in the end more detrimental to the business 
interests of an office. On the contrary, liberality is the best poliey— 
the policy which wins clients: but accident insurance is in its 
infaney, and it may be very desirable for an office to get a judicial 
construction put on the language of a clause in its policies to 
enable it to ascertain its true legal position: particularly in such a 
case as burglary insurance, where the insuring company has to reckon 
with archaic technicalities in the law. In George v. Goldsmiths’ &c. 
Burglary Insurance Association (67 L. J. Q. B. 807), the insuring asso- 
ciation had engrafted on the old definition of burglary a qualifi- 
cation: to wit, if the property insured should be lost by theft 
‘following upon actual forcible and violent entry upon the 
premises.’ In fact the burglar merely turned the handle of the shop 
door and walked in, and it is hardly surprising, therefore, that the 
directors of the insurance company, not being steeped in Hale's Pleas 
of the Crown or Foster's Crown Cases, should have said to themselves 
and to the insured: ‘This is not a case of an “actual forcible and 
violent entry”: we decline to pay the loss.’ They overlooked the fact 
that force or violence (v/s) has a very wide signification in law, and 
just as the least touching of another in anger—so sacred is every 
man’s person—is ‘a battery,’ so the mere turning of a door handle of 
a man’s dwelling or shop, or the unlatching of a window catch is 
‘a forcible entry,’ so sacred, from time immemorial, is the home- 
stead. As long as there is a real closing of the premises in the 
sense that there is some obstacle—be it a door or a wall or a window 
that is actually closed—any entry is forcible, that is to say it is, as 
Kennedy J. pointed out, overcoming an obstacle which was intended 
to be a sufficient obstacle to prevent anybody coming in. The 
Goldsmiths’ Burglary Insurance Association must now make up 
its mind whether it will undertake liability on the terms of this 
liberal interpretation of the law. 

Blackstone is certainly right in saying that the fair sex is 
a favourite of the laws of England, and the fair sex is at no loss 
to make the most of this favouritism. Ja re A Debtor (67 L. J.Q. B. 
820) is the latest example. The heroine of this litigation was a 
spinster, and she availed herself of her rights as a feme sole to 
contract debts, and of her privilege as a woman not to pay them 
until the aid of the law was invoked. Proceedings began with 
a writ and went on to judgment, and then the creditor, not seeing 
his way to any fruits of execution, changed his line of attack, 
served a bankruptcy notice, and presented a petition founded upon 
it. The lady got the petition adjourned, and then, being at the end 
of her resources, married, and when the petition came on for hearing 








342 The Law Quarterly Review. 





she said, ‘ Now I am a married woman, and you can’t touch me’; 
and the Court of Appeal was fain to confess that she was right, for 
the Married Women’s Property Act, 1882, s. 3, limits a married 
woman’s liability to bankruptcy to the case where she carries on 
business separately from her husband. Women are sometimes 
suspected of a less strict integrity than men. If it should be so 
may it not be traceable to the personal immunity so long enjoyed 
by them in respect of their engagements? But immunity is hardly 
the word to use in connexion with bankruptcy. Bankruptcy in 
these days is a privilege, and the wonder is that the women have 
not long ago included it in their bill of rights. 


Judge Thomas M. Cooley, who died at Ann Arbor, Mich., U.S.A., 
on September 12, was among the most meritorious of recent Ameri- 
can writers on both constitutional and municipal law. His public 
life showed not only ability but exemplary uprightness and inde- 
pendence. This brief note is written not only with very little time 
and space left available, but beyond seas and without access to 
books. 





ERRATUM. 
P. 298, note. For‘ poems’ read ‘dooms’. 





Tt seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 








THE JUDICIAL CRISIS IN THE TRANSVAAL. 


HE imbroglio in the Transvaal which is known as the 

‘Judicial Crisis’ is, by reason of the very considerable extent 
to which the commercial interests of that little State are foreign 
interests, an event of much more than merely local interest. To 
the people of this country it is of especial concern for several 
reasons. In the first place we have a large pecuniary stake in 
that portion of South Africa; in the second place we have political 
interests in most of the other members of the South African 
community, and these political interests are liable to be strongly 
affected by anything which profoundly disturbs the political 
situation in the Transvaal ; and thirdly, the judge chiefly aggrieved 
and the principal agitator contends that what has happened 
constitutes a breach of the London Convention, and is understood 
to have submitted the facts in that view to the attention of the 
British Government. 

It may be premised that the South African Republic resembles 
Great Britain in the curious circumstance that it has no organic 
statute corresponding in point of authority and scope to what in 
America and in most other modern States is called the Constitution. 
There is a statute called the Grondwet—i. e. Fundamental Law '— 
which to some extent supplies the deficiency. The original 
Grondwet was drawn up in 1858 amid very special circumstances, 
which will be presently referred to, and in this respect it stands 
upon a somewhat different footing from an ordinary law. It has 
been redrafted and revised by later legislation, but for the purposes 
of argument, reference was uniformly made by Chief Justice Kotzé 
to the original statute. And indeed the later resolutions by which 
it has been modified from time to time cannot be in any way 
distinguished from ordinary laws. The Grondwet in the sense of 
a Constitution must of necessity be the original act of the people 
by which the Republic was constituted. This old statute, to which 
in this sense an incommunicable virtue attaches, does in fact 
sketch in rough outline the polity of the State. But it leaves 
much to be desired. For example, it confers the electoral franchise 
upon all native or naturalized men of full age ; whereas in fact the 
voting power cannot be acquired by Uitlanders upon any terms, 
but is from time to time conferred, according to no fixed principle, 


' [In European Dutch ‘Grondwet’ is the proper word for ‘ Constitution’; but of 
course there are constitutions and constitutions,— Ep.) 
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upon selected bodies of unenfranchised dwellers in the land at 
the discretion of the majority of the First Volksraad. The First 
Volksraad itself and its companion legislative body, the Second 
Volksraad, are both unknown to the Grondwet, which recognizes 
no distribution of the legislative authority. Equally strange to 
the Grondwet is the present constitution of the High Court. It 
is obvious, therefore, that the word Constitution can only be applied 
in an accommodated sense to the Grondwet. The real constitution of 
the South African Republic is no doubt discernible in its statutes, 
routine of legislative, judicial, and official business, and historical 
connexion with older States, but it has never yet been codified, 
collected, or expounded. It is important that these facts should be 
borne in mind by the reader while perusing the following narrative. 
In the Staats Courant—the official Gazette in the Transvaal— 
of June 19, 1895, there appeared a proclamation, signed by the 
President, which announced that on July 19 following, the eastern 
part of the farm Witfontein would become a public gold digging. 
This proclamation was issued under the provisions of the Gold 
Law, and conferred upon the public the right, under certain pre- 
scribed conditions, of securing gold ‘claims’ by the process of 
‘pegging out.’ Nobody needs nowadays to be told that pegging 
out is a process of scrambling for the land, in which the claimant 
who first gets his pegs into the soil establishes an exclusive right to 
seek and win gold upon the plot of land which he has in that way 
marked out. In a remote or sparsely populated country the 
system works well enough, but it is a very crude contrivance for 
settling the priority of rights among the residents of a populous 
town. This was substantially the condition of things at Wit- 
fontein. The farm lay in the district of Doornkop—a place which 
attained to an unpleasant notoriety a few months later in con- 
nexion with the Jameson raid—and is, as most readers of this 
Review will know, within a short distance of Johannesburg. Of 
course as the appointed day drew near people came flocking 
thitherward from that town. A week in advance adventurers 
began to arrive. They came on foot, riding, driving or otherwise 
according to circumstances, and some no doubt came armed and 
prepared for any emergency. The local authorities grew appre- 
hensive of a breach of the peace. According to a current. estimate 
some two thousand men would be at Witfontein on July 19, 
surging into the office of the ‘responsible clerk’ to purchase 
licences, then swarming out to the ground and competing for 
claims as fast as the licences were issued. Clearly there was 
danger, and strong representations were made to the superior 
authorities at Pretoria concerning the chance of a riot. 
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But Pretoria was not easily moved. The days slipped by and 
nothing effectual was done to avert the danger. On July 18, the 
day preceding that on which the pegging out was appointed to 
take place, the Mine Commissioner of Krugersdorp —chief of the 
local mining authorities—telegraphed in violent alarm to Pretoria. 
He said that already over a thousand people had arrived at 
Doornkop, that more were on the way thither and that according 
to the reports of the police they were all bearing weapons. He 
suggested that an officer should be at once dispatched to Doornkop 
to disarm the crowd as a necessary precaution against bloodshed. 

The Government, however, had a wholesome scepticism of reports 
emanating from its police and replied by a telegram to the effect 
that the operation of the proclamation would be postponed for 
a fortnight and that on the morrow the Mine Commissioner 
should tell the public so and refuse to issue licences. This was 
accordingly done on the 19th and on the following day, the 2oth, 
a proclamation to the same effect—that is to say, a counter- 
proclamation to the first—appeared in the Sfaats Cowrsnt. 

It is common ground that these proceedings were wholly 
irregular. The Executive had no power to authorize its subordi- 
nates to disregard the first proclamation, nor could the second 
proclamation avail to cancel it. The Government justifies its 
action on the principle that necessity knows no law and upon 
the contention that a case of wholly lawless necessity had arisen. 
Upon any other view its conduct was, confessedly, not only illegal, 
but also indefensible. 

But it is necessary, before working out the conclusion of this 
argument, to go back twenty-four hours in the narrative, to the 
point at which a certain Mr. Brown comes upon the stage. He 
was among the number of prospectors who had thronged to 
Doornkop and, more resolute than the rest, he refused to be 
satisfied with the explanation publicly given. Treating this as 
of no account, he presented himself at half-past eight o'clock on 
the morning of July 19—the day appointed by the proclamation 
for the opening of the new goldtield—at the office of the ‘ respon- 
sible clerk’ at Doornkop. This official of the somewhat vague 
title was the head of the Doornkop mining authorities and the 
person whose duty it was to issue claim licences in pursuance of 
the proclamation. To him accordingly Brown applied for 1,200 
licences, tendering the necessary payment. The clerk explained 
that no licences would be issued before ten o'clock in the day. 
Against this answer Brown protested and drew up his protest in 
the form of a letter in which he renewed his demand for the 
immediate issue of licences. Shortly after this occurrence the Mine 
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Commissioner arrived from Krugersdorp and proceeded to publish 
the communication which he had received from Pretoria. Mr. 
Brown, resolved to miss no single point, went to the office and 
protested against the official telegram and then proceeded to the 
ground and actually pegged off his 1,200 claims. Three days later 
he brought an action against the Government, claiming damages, 
which he laid with admirable precision at the sum of £372,400, 
It is not altogether unworthy of notice that although Mr. Brown 
set so excellent an example of diligence in pursuing and vindi- 
eating his rights, the example does not appear to have been 
followed, for of the hundreds of disappointed adventurers assembled 
that day at Doornkop no one else came forward to prefer a claim 
against the State and it may be fairly presumed that no one else 
had carried his application for licences through with equal foresight 
and determination. The Government therefore, even if the worst 
should come to the worst and Mr. Brown were to prosper with his 
litigation, might still be congratulated upon having come well out 
of a bad scrape. Damages, even upon Mr. Brown's lordly scale, 
would be a light penalty to pay for having suffered the forces of 
mischief to make so much head unchecked and then for having 
checked them by such dangerous expedients. 

The Transvaal Government, however, was not prepared to 
philosophize in this way. Heroic damages given against the 
Government would carry a charge of maladministration that would 
strike even the meanest understanding. A Government much 
more firmly seated in the saddle than that of Mr. Kruger before 
the Jameson raid might well have shrunk from facing criticism 
founded on such facts. They set themselves, accordingly, to defeat 
Mr. Brown by all means—fair and foul. On July 22, 1895, the action 
of Brown v. Dr. Leyds and another—Dr. Leyds being sued in behalf 
of the State—was commenced and four days later a resolution was 
passed by the Second Volksraad to the following effect :— 


‘1. The proceedings of the Government approved. 


*2. That no person whosoever, if he should consider himself 
prejudiced by this proclamation’ (that suspending the operation 
of the original ee of the goldfield) ‘shall be entitled to 
ee a from the State Treasury or from any officer of the State 
who shall have taken part in the carrying out of the said proclama- 
tion '. 

' 1. The language of the resolution, although its meaning is quite clear, is so very 
confused that a just impression of what the judges had to deal with can only be 
formed by considering its actual terms. It may be premised that three suspending 
* proclamations’ are mentioned in the preamble. For the sake of simplicity in 
narrative only one of them, which stands well enough for all, has been mentioned 
in the text. The terms of this paragraph of the resolution are— 
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‘3. That no pegging out of claims upon the land in question 
(except such as might have taken place under certain clauses in 
the Gold Law which touch only the rights of owners of the 
proclaimed ground) should be recognized. All such peggings out 
were declared illegal, and no licences were to be issued in respect 
thereof.’ 

Five days later still the Second Volksraad took a farther resolu- 
tion, directing the Government to postpone the operation of the 
suspended proclamation for a farther period of time and until the 
Government could take adequate precautions for the maintenance 
of law and order. 

These two resolutions, having been passed by the Second 
Volksraad, were subsequently passed by the First Volksraad in 
identical terms and formally published in the Sfaats Courant, 
a procedure which gave to them the fullest legislative sanction. 

As much discussion ultimately arose about the validity attaching 
to these resolutions, it may be well to pause here and consider by 
what authority they were authenticated. The passing two Houses 
and then receiving the imprimatur of the Executive sounds very 
familiar to English ears, and strikingly suggests our own Parliamen- 
tary procedure. But the analogy is quite illusory. The two Houses 
in the Transvaal are not constituent parts of one assembly as in 
the case of our own Parliament and of that of the United States. 
In the Transvaal, on the contrary, the two Houses are two Parlia- 
ments which are not codrdinate only because the Second House is 
the creature of the First and exercises delegated power. Its 
function is to watch over the industrial development of the State— 
the gold industry most particularly—and to make laws within 
that province. Its resolutions are not submitted to the First 
House and stand in no need of confirmation by that assembly. 
But as the First House, when it created the Second, did not divest 
itself of the powers which it delegated, it still preserves in reference 
to these matters a controlling authority, while in respect of all 
other matters it possesses uncommunicated sovereignty. Thus the 
Second Volksraad possesses an effective initiative and authority 
enough to constitute it an imperium in imperio, but it legislates by 
sufferance, and has no power of resistance and no independence 
relatively to the real—the First—Volksraad. 

The Executive, therefore, was certainly well advised to obtain 
a ratification from the First Volksraad of the indemnifying resolu- 
tion ; for even if it be, as probably it is, difficult to assign in terms 

2. Dat niemand, hoe ook genaamd, indien hij door deze proclamatie mocht 
vermeenen schade geleden te hebben, zal gerechtigd zijn tot schade-vergoeding uit 


’s lands kas, of van eenigen ambtenaar, die tot de uitvoering der gemelde pro- 
clamatie medegewerkt heeft. 


VOL. XIV. Bb 
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of any law the added validity which the confirmatory resolution in 
the First Volksraad gave to the resolution of the Second, there 
cannot be a doubt that it greatly strengthened the hands of the 
Government in the struggle that was to ensue. 

So matters stood upon August 1, 1895, when these resolutions 
received formal publication in the Séaa/s Courant. So they 
remained for a considerable period of time, for litigation even 
in the newest States proceeds by slow degrees. It was accordingly 
nearly eighteen months later, on January 22, 1897, that the decision 
of the High Court was given in the Brown case, and then of course 
this resolution, which had been passed for the express purpose 
of deciding the action out of Court, came under judicial con- 
sideration. 

The Court upon that occasion consisted of three judges—the 
Chief Justice, Kotzé; the senior puisne, Ameshoff, and Judge 
Morice. The decision upon the point of law went by a majority, 
the junior judge dissenting. 

In recapitulating the judgments pronounced, it will be convenient 
to begin with the dissentient judgment of the junior judge. For this, 
although it came last in the order of delivery, was so much the 
most intelligible utterance upon the issues raised that it serves far 
better than the other judgments to put the reader in possession 
of the legal bearings of the case. 

The first question of law which, after reciting the facts, Judge 
Morice considers is whether the original proclamation was in fact 
suspended by the suspensory proclamation dated July 18, 1895, or 
whether, on the other hand, the farm Witfontein was constituted 
an open goldfield on the morning of the 19th by virtue of the 
original proclamation. This admits of an easy determination. 
The suspensory proclamation, although when issued it bore the 
date July 18, was not in fact made known to those whom it 
concerned until July 20, and on the irreproachable ground that 
a proclamation is no proclamation until it is proclaimed, the judge 
arrived at the conclusion that the first proclamation had taken 
effect, and that it was consequently a breach of duty on the part 
of the responsible clerk to refuse on the appointed day to issue 
claim licences to the plaintiff Brown. There was in fact at that 
time no such counter-proclamation as he supposed to have been 
issued and his refusal was there and then unlawful. 

The first question being thus disposed of, a second question arose, 
namely, whether the refusal was rendered lawful or protected by 
the Volksraad resolution subsequently taken, and of which the 
substance has been set out above. Upon this point two answers 
were submitted in behalf of the plaintiff. First, it was objected 
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that Brown’s case did not fall within the provisions of the resolu- 
tion and, in the second place, that the resolution, if it applied to the 
case, was unconstitutional and not binding upon the Court. 

Discussing the first of these objections, the judge came to the 
conclusion that the resolution was intended to be retrospective in 
its operation, and that there was in constitutional law, as embodied 
in the Roman Dutch system, no reason why a law should not be 
retrospective in its operation if clearly so expressed. But the 
resolution, although framed so as to take away existing rights, 
was not so framed as to supersede the action of the High Court 
in a suit instituted and pending at the time when the resolution 
itself was passed. There is a little obscurity at this point in the 
language of the judgment, which leaves it uncertain whether the 
judge thought that the Volksraad cou/d uot interfere so with 
the functions of the Court, or only that it ough? not so to interfere 
and /ad not so interfered in fact in the present case. It will be 
best therefore to quote the judgment at this point. 


‘ But there is another objection to the application of this resolu- 
tion to the present case, and this objection appears to me insur- 
mountable. When the Volksraad passed the resolution the writ in 
this case had been already issued, the action commenced. Now 
I quite admit that as a matter of general law a statute can be 
passed with reference to pending actions.’ 


The judge then cited passages from Savigny, Voet, and some 
English writers to make good this proposition, and continued— 


‘But according to Roman law the Priaceps was omnipotent and 
according to English law the Parliament is so. On the other 
hand, according to the Grondwet of the Transvaal, the legislative 
and judicial bodies are distinet authorities, independent in their 
several spheres. It is the function of the legislative body to decide 
disputes before they arise. It is not the function of the Volksraad 
to meddle with matters pending in the Courts. Thus, without 
deciding whether the Grondwet can be changed by an ordinary law 
or resolution, I come to the conclusion that we may at least assume 
that a resolution is not to be interpreted in a sense at variance 
with the Grondwet unless that variance is perfectly clear from 
the terms of the resolution. Now in this resolution no mention 
at all is made of pending actions or matters. I conclude therefore 
that the Volksraad resolution is to be regarded as having no 
bearing upon the case before us and as not depriving the plaintiff 
of his vested rights.’ 

Taking this view of the effect of the resolution, the judge 
dismissed the question whether it was or was not constitutional as 
immaterial and proceeded to consider the question of the relief to 
be granted. His view was that the plaintiff should recover not 
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money damages, but the claim licences unlawfully refused to him 
together with his costs of suit. In its broad features this judgment 
affords a very ingenious solution of the difficulty which, if it had 
been adopted, might probably have satisfied everybody. Of that, 
however, it is impossible to speak with any confidence. For better 
or worse the majority of the Court decided otherwise ‘and rendered 
a judgment which in the sequel has set the garrulous old President 
of the Republic talking among other things of war with England. 

Before proceeding, however, to set forth the majority judgment 
we may pause at this point to consider a very ingenious feature of 
Judge Morice’s judgment, which, without special mention, would 
probably escape the notice of the English reader. The Transvaal 
boer is a man of very few political ideas, but to those few he holds 
with characteristic tenacity. One of them is the doctrine that the 
Government must not override the judges in the administration of 
the law. A visit to the Transvaal and casual contact with Trans- 
vaalers is necessary to enable one to perceive how deeply rooted 
and how ever present this conviction is. But it may be inferred even 
from the reported speeches of President Kruger and his most devoted 
adherents. In the debate, for instance, which subsequently arose 
in the Volksraad about the conduct of the judges on this occasion, 
the President was careful to disclaim any idea of controlling their 
action in Court. ‘The Court,’ said he, ‘can give judgment entirely 
according to its own views’; and pointing his dictum with one 
of those pithy similes for which he is now so justly famous, he 
added, ‘ The Court is free as it were as a fish is free to swim in 
a net.’ In strict accordance with this view it was from first to last 
assumed in the Volksraad that the objectionable Brown judgment 
would stand. Although great indignation was expressed and 
insults and abuse were heaped upon the judges, no one ever hinted 
that the judgment could be set aside. The fish must be left free 
to swim in the net whatever havoc it might work within its own 
boundaries. 


In appealing, therefore, to this sentiment of respect for the. 


independence of the Court in the discharge of its functions the 
judge was on very sure ground. His judgment was as sound 
in tact as in reason and, while it secured for the plaintiff the full 
measure of his rights and for the Court the advantage of having 
defeated the intention of the Government, it raised no dangerous 
controversy and effectually silenced critics by restating one of those 
few political platitudes in which the son of the soil finds his 
intellectual sustenance and delight. Moreover, this was done 
without any cavilling about words or straining of the sense of the 
resolution. It would have been very easy to pick its terms to 
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pieces, and to say, for instance, that the plaintiff in this case did not 
complain ‘of injury done to him by the proclamation.” In point of 
fact he did complain of what had happened before the proclamation, 
and all that he said about the proclamation was that it did not touch 
his case and made no difference to him. He certainly never said 
that he had been injured by it, and the Volksraad’s resolution, having 
regard to its intended object, went singularly wide of the mark. 
But the judge did not even glance at this seductive answer to the 
case for the Government. He rested his judgment solely on the 
broad, easily intelligible and wholly undeniable principle, that if 
the legislature intends to do anything so iniquitous as to falsify the 
scales of justice and restrain the Court in a case before it from 
administering the acknowledged law. it must do that by express 
words, words that leave no doubt that the legislature recognized 
the nature and the gravity of the resolution taken and took it 
under a full sense of responsibility. The Court itself could not 
draw inferences tending to such a conclusion or lightly impute to 
the legislature an intention of that kind. 

So much for the case upon its merits. We pass next to consider 
how the Chief Justice dealt with it. The Chief Justice found 
himself at starting embarrassed by a question of no general interest 
which arose in the following way. Ona previous occasion he had 
considered whether there was or was not in the Transvaal a consti- 
tution in the American sense, that is to say, a law of special and 
peculiar authority to which other laws must conform and by which 
they can be tested to ascertain whether they have or have not the 
force as well as the form of law. Such a constitutional] doctrine 
we have, for example, in our own jurisprudence in the rule which 
requires a bill to be passed by both Houses of Parliament and 
assented to by the Crown before it can become a part of the statute 
law. But Mr. Kotzé upon that previous occasion, reported and 
cited in the Transvaal as the McCorkindale case, had held, after 
elaborate examination of the authorities and discussion of the point 
on grounds of principle, that a resolution of the Volksraad had the 
foree of law and that the Court could not presume to distinguish 
one from another in point of authority or to entertain any question 
as to the wisdom or propriety of any decision taken by the legisla- 
ture. The matter having thus been disposed of in a judgment 
binding on this Court and to which, moreover, Mr. Kotzé had 
himself been a party, he devoted the first part of his judgment to 
a vindication of the doctrine that he might change his mind and 
upon more mature consideration reverse an earlier judgment. This 
position we may take for granted. 

The Chief Justice then proceeded to show that the High Court 
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in the Transvaal was entitled and bound to consider whether 
a resolution taken by the Volksraad was constitutional or not and 
as a step towards this conclusion he observed— 


‘A resolution of the Volksraad stands on a footing wholly 
different from that of a law properly submitted to that body and 
by it considered and approved. The Grondwet of 1858 was not 
passed like an ordinary law. In the early part of that year the 
people had assembled near Rustenburg with arms in their hands. 
A combined council of war determined to name a commission for 
the purpose of framing one common Grondwet out of all the exist- 
ing se of the land. The Commission, which was also designated 
the “Comité Raad,” consisted of fourteen members and was chosen 
by the public. On February 13, 1858, the Commission had prepared 
the draft Grondwet, which, after being considered by the Volksraad 
summoned to Rustenburg, was on February 18 adopted as the 
Grondwet of the Sonth African Republic. Thus, although the 
Volksraad existed before the Grondwet, it cannot be said with 
justice that the Grondwet, like an ordinary law, was called into 
existence by the voice of the Volksraad merely.’ 


The distinction here which the Chief Justice desired to make 
between the Grondwet and an ordinary law is not very clear, but 
so he left it. One thing at least is plain. Not even the armed 
burghers of 1858 can have supposed that the code which their 


committee had drawn up of existing laws would suffice for all time, 
or prove to be like ‘the law of the Medes and Persians which 
changeth not.’ If they made no provision of machinery for effect- 
ing alterations, the inference seems irresistible that they intended 
the ordinary machinery of legislation to suffice, and certain it is 
that this view has been adopted and acted upon both by the Court 
and the Volksraad down to the present time. It is no doubt true, 
as the Chief Justice stated, that he had himself upon a recent 
occasion allowed an intimation to fall from his lips that he had 
changed his mind since deciding the McCorkindale case and that 
another judge had expressed dissent from the MceCorkindale doctrine. 
But such expressions, although they may diminish the authority of 
a precedent, cannot reverse the established doctrine of the Court, 
and therefore it is quite correct to say, what indeed everybody 
admits, that down to the beginning of 1896 it was recognized law 
in the Transvaal that a resolution of the Volksraad which purports 
to change the law, whether Grondwet or other, does in fact produce 
the change. Clearly then the constitutional question which Judge 
Morice so astutely evaded was one of those ‘ sleeping dogs’ which 
wise men suffer to lie. 

The Chief Justice proceeded with his argument. He laid down 
the proposition that the sovereign people had in the Grondwet 
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made a partition of its sovereign powers among the various depart- 
ments of the State. Volksraad, Executive and Judicature had so 
been constituted each with its independent franchises. Then for 
a second proposition he affirmed that it was within the province of 
the Judicature to test a law by the criterion of the Grondwet and 
this he proceeded to establish by the argument that the Court must 
needs decide, not only upon the facts in issue before it, but also 
upon the law as applicable to those facts and that consequently if 
two laws conflict it must determine which of them applies to the 
given case and should prevail. If then an ordinary law and the 
Grondwet should come into conflict, the Court must not simply 
decide the controversy, but must also declare that the fundamental 
law or Grondwet is of superior authority and that the law in 
question or other proceeding of the Volksraad which comes into 
conflict with it is to be regarded as inoperative and not binding 
upon the Court. The form and manner prescribed in the Grondwet 
as that in which the Volksraad is to express its will and intention 
and in which its commands must be expressed in order to have the 
force of law, must be strictly followed out. And, continued he— 


‘There is nothing new or strange in this doctrine. This testing 
right is the tacit and necessary consequence of popular government 
under a Grondwet such as this and the general principle upon 
which it rests has been clearly enunciated by several of the most 
distinguished constitutional jurists both of Eur ope and America.’ 


He then cites a number of these authorities and, summarizing, 
says— 

‘The only difference between them is that some of them draw 
a distinction between a testing right that deals with the form and 
one that deals with the substance, “while others admit both criteria. 
But since a law may be in conflict with the Grondwet in respect of 
substance as well as of form, it is very clear that no difference can 
be logically made between the two cases.’ 


We are now in possession of the doctrine laid down by the Chief 
Justice which gave such deep offence in Pretoria and it is not 
necessary to pursue the argument by which he justified it. The 
English reader will not greatly care whether as a constitutional 
doctrine it was sound or not and will easily believe that when 
legislative functions are entrusted to a peasant parliament of four 
and twenty elders from among the people, it is at least eminently 
desirable that some deliberative body should possess a ‘testing 
right.’ So far we shall all be of Mr. Kotzé's way of thinking and 
our conviction that he is right upon this theoretical ground will 
only quicken our resentment that he should have chosen the 
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opportunity for speaking his mind with consummate lack of judg- 
ment. The conclusion of the whole matter was summed up by him 
in nine propositions, of which the first three related to the bearing 
of the various proclamations upon one another and upon the 
opening of the goldfield, expressing the same result which has been 
already extracted from Judge Morice’s judgment. The rest were as 
follows :— 

‘4. Art. 59 of the Gold Law’ (the section under which the 
original proclamation had been issued) ‘can only be revised by 
a later law.’ 

‘5. A resolution of the Volksraad has under the Grondwet no 
force of law.’ 

‘6. The resolution of the Second Volksraad, dated July 26, 1895, 
Art. 983, cannot alter the Gold Law.’ 

‘7. Article 32 of Law No. 4, 1890, as interpreted by the State 
Attorney, is in conflict with the Grondwet.’ 


(That article reads as follows :—‘ The legal force of a law or 
resolution published by the State President in the S/aa/s Courant 
may not be called in question, saving the right of the people to 
present memorials respecting it.’ The State Attorney had argued 
that it precluded the Court from testing the validity of the Volks- 
raad resolution upon which he relied to defeat Brown’s claim.) 


*8. Consequently the plaintiff, when on the morning of July 19, 
1895, he applied for licences to peg out claims on the eastern half of 
Witfontein, was entitled thereto.’ 


The ninth proposition was to the effect that inasmuch as the 
Volksraad resolution had no force of law it was not necessary to 
consider the two further arguments: (1) that the resolution must 
be understood to have no retrospective effect; and (2) that the 
resolution, having been taken after the issue and service of the 
writ, could have no effect upon this case, which was at the time 
sub judice. 

The practical result was the same as that at which Judge Morice 
arrived ; namely, that the proper authority must now issue the 1,200 
claim licences upon receipt of the proper dues. 

A full narrative of events would require a reference in this place 
to the judgment given by Judge Ameshoff, but that in fact adds 
nothing of any interest from the present point of view. It differs 
only in minor points and points of no present consequence from that 
of the Chief Justice, and may be passed over with that remark. 

The reader is now in a position to deal with this judgment from 
the point of view of the Bench, and may be left to form his own 
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opinion of the wisdom and patriotism exhibited by the majority of 
the Court. It is important that before proceeding with the narra- 
tive of events he should pause to view the position now reached 
from another point of view, that, namely, of the Transvaal] burgher. 
It has already appeared that the Grondwet is a very imperfect 
document dealing with many constitutional questions, but by no 
means with all that are dealt with by statute in Transvaal law. 
In these respects it resembles our own Magna Charta or Bill of 
Rights. Let the English reader then consider with himself what 
his feelings would be if, upon opening his newspaper one morning, 
he were to read that the Lord Chief Justice, after solemn argument 
in an important case, had delivered judgment more or less to the 
following effect :—- 


‘Magna Charta is the keystone of our British liberties and 
chief item in our Constitution. It cannot be regarded in the 
light of an ordinary statute, for it was not passed in an ordinary 
session of Parliament. Its history is that the representatives 
of the people met with arms in their hands near Staines, and 
there extorted from an unwilling een this great pledge and 
exposition of our inalienable liberties. Called into existence in 
this way, it cannot be abrogated by any process less solemn than 
that by which it was established. ‘If later legislation comes into 
conflict with this venerable law, it is the duty of the judge not 


only to determine which law, the new or the old, applies in the 
circumstances of the case, it is also his duty to declare that Magna 
Charta is the superior law, and that any Act or Resolution of 
Parliament which comes into conflict with it is to be regarded as 
without authority and not binding on the Court.’ 


Any reader who can realize to himself the confused sensation, half 
dismay and half indignation, which the reading of such a judgment 
by an English Court would occasion in his own mind can form 
a notion of the perplexity into which the Chief Justice’s new doe- 
trine must have thrown honest Transvaalers; and any who can 
imagine himself recovering from the first shock, with the reflection 
that an extravagance like that would certainly make a great 
difference to the Chief Justice. but could not greatly matter to any- 
body else, is in a position to understand precisely what in the sequel 
has happened to Mr. Kotzé. 

But it would be a great mistake to suppose that Nemesis, pro- 
ceeding by an orderly routine, overtook the errant judges. That 
could hardly happen under President Kruger’s regime. That astute 
official has a great and most laudable desire to be right in substance 
and in the main, but he has no fastidious preference for correctness 
in detail. He felt no doubt whatever that the Chief Justice had 
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committed a grave error, and, strong in that conviction, he pushed 
the controversy to extremes with brutal disregard of legal forms, 
sound practice and every other consideration, except what course 
would soonest bring about the complete submission of the judges. 

The judgment was delivered on January 22, 1897. On February 1 
the Volksraad met in extraordinary session. On the 23rd of that 
month there was submitted in behalf of the Government a draft 
law dealing with the question of the testing right and providing 
a new discipline for controlling the judges in the exercise of their 
functions. ; 

The draft law which, with very little alteration, was subsequently 
passed and now stands upon the Statute Book as Law No.1 of 
1897 opens with a long preamble not unlike those of our own older 
Acts of Parliament, in which the new statute is declared to be old 
law and the conduct of the offending judges depicted in odious 
colours. Three paragraphs may be quoted from this preamble which 
put the popular view of the controversy in a very clear light. 


‘And, further, considering that recently a majority of the High 
Court, to wit, two judges, have decided that the earlier decisions of 
the High Court in reference to this matter were wrong, and have 
ruled that Volksraad resolutions have no force of law, and that the 
High Court is entitled to refuse to apply a given law whenever it 
is of opinion that such is not conformable in respect of form or of 
substance to the Grondwet of 1858. 

‘Considering that by this ruling the certainty of law in this 
State is seriously affected, inasmuch as the greatest part of our law 
rests upon Volksraad resolutions, and various laws and resolutions 
are in fact alterations of the Grondwet. 

‘Considering that the First Volksraad cannot stand idly by 
while the High Court refuses to deliver judgment in accordance 
with the laws of the land, and its duty is to protect the public in 
accordance with the will of the People. 


‘Resolves,’ &e. 

These sentences cannot be bettered as a statement of the argu- 
ment against the judges. The ruling of the Chief Justice is not 
unfairly represented, although he would no doubt say that he did 
not mean to cast doubt upon the validity of the great mass of the 
local laws. It is his misfortune that he did not grasp the full 
import of his own doctrine. He was very indignant, and very 
justly indignant, at the lawless way in which the Executive kept 
order and the reckless way in which the Volksraad supported the 
Executive in a false position. He felt keenly that public liberty 
was not safe in such incompetent hands and he resolved to placg it 
under the immediate protection of the Judicial Bench. The instinct 
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was sound and the sentiment generous, but unfortunately the judge's 
grasp of legal principle was too infirm and his apprehension of the 
conditions of the problem too superficial. He forgot that freedom 
cannot spring mature and eyuipped from the brain of the judge, 
but that when she owes her origin to that source she comes from 
small beginnings and ‘slowly broadens down from precedent to 
precedent.’ He attempted an impossible task and one that, if it 
had been possible, ought not to have been attempted, so fraught 
would it in that case have been with public danger. If the law 
must be uncertain and unfixed, it is better that the source of the 
uncertainty shouid be in the lawgiver who intervenes seldom and 
deals in generalities than in the administrator of the law, who is 
constantly acting and always dealing with individual cases in 
which multitudinous circumstances have to be considered, most of 
which tend to obscure the issues and warp the judgment. The 
disease was bad, but the remedy was worse and its true character 
is in these few words from the preamble of the new statute most 
vividly and convincingly described. 

We pass now to the enactments. Article 1 declares that the 
judges must recognize and obey laws and Volksraad resolutions, 
and are not entitled to exercise the so-called ‘ testing right.’ 

Article 2 prescribes a form of judicial oath re-enacting the old 
form of oath with an addition of the following words, ‘1 promise 
and solemnly swear. .. not to arrogate to myself any so-called 
testing right.’ 

Article 3 provides that any judge disobeying this law shall be 
considered to have committed a breach of duty, for which he may 
be tried and dismissed from office. 

Article 4 empowers the President to put to the then present 
members of the Judicial Bench the question whether they con- 
sider it consistent with their oath and their duty to administer 
the law according to the subsisting Volksraad resolutions, and such 
resolutions later to be made, and not to arrogate to themselves the 
so-called testing right ; and it concludes with these words, ‘and 
furthermore His Honour is directed to remove from office those 
occupants of the Bench who return a negative answer to this 
question or an answer which in his judgment is not explicit or 
from whom he receives within an appointed time no answer 
at all.’ 

The remaining articles of the statute deal with formal matters 
only. 

Such is the statute which has recently become the subject of 
bitter controversy in South Africa, and which will probably be 
largely discussed in a larger arena in the near future. If its 
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promoters desired to manufacture a constitutional crisis out of 
a judicial blunder they may be much congratulated upon this 
piece of work. The power entrusted to the President to deal at 
his diseretion with the judges as with subordinate officials is 
strangely out of harmony with the democratic models which the 
Transvaal boer professes to favour. The malicious expedient by 
which the errant judges were required to make their recantation 
to the brusque old President, who was their personal adversary in 
this controversy, was worthy only of ‘the schoolboy ere he grows 
to pity.’ The whole project of legislation was manifestly designed 
to break the spirit of the judges and compel any of them who 
showed signs of an independent temper to quit their posts and 
make way for creatures of the Government. In this it attained 
a large though incomplete success. 

The steps which followed upon the production of this draft law 
may be described in a few sentences, for they do not materially 
affect the position of the various parties to the controversy. It 
was natural and appropriate that in the presentation of this law to 
the Volksraad and its discussion by that body the judges should be 
treated both by the Executive and the House with studied dis- 
courtesy. The draft law was not communicated to them before pub- 
lication, or indeed at all, except in the sense that it came to their 
knowledge, as to that of everybody else, when laid upon the table 
of the House. Then they promptly addressed to the Government 
a solemn protest, signed by all the judges, to the effect that the 
proposed law would infringe upon the independence of the Court. 
Nothing turns upon the language of this protest, which, like most 
protesis, was a mere rhetorical outburst. The value of rhetoric 
for practical purposes depends upon its power of subduing the 
minds of those to whom it is addressed. This protest, drily com- 
municated by the Government to the Volksraad at its next sitting, 
was received with derision. 

The judges pursued their negotiations with the Government, 
asking for a little deliberation in the discussion of the new law and 
an opportunity of laying before the Executive proposals of their 
own to meet the case. The Government made a show of listening 
to these suggestions, and wrote to the Chairman of the Volksraad, 
suggesting that that body should adjourn for a day to give the 
judges time to bring their suggestions forward. The Volksraad 
would not assent to this proposal. Its discussion afforded occasion 
for the abundant exhibition of bitter mother-wit and petty malice, 
which is duly recorded in the official notes of the debate and 
republished in the Transvaal Green Book. One genial burgher 
would not consent to the adjournment because the judges had 
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already had a fortnight in which they might have found their way 
to the Executive, whereas ‘ it is only since they found themselves in 
a scrape that they have approached us’; and animosity such as 
this was very freely expressed. In this tone the discussion pro- 
ceeded, and it is needless to say that the vices of the draft law were 
not corrected in the process. 

The Act was passed on February 26. By its terms it was to 
take effect immediately upon its publication in the S/aats Courant, 
and on March 4 letters in identical terms were addressed in the 
name of the President to the Chief Justice, to Judge Ameshoff, the 
puisne judge who had concurred in the Chief Justice's judgment, 
and to Judge Jorrissen, who had expressed the same view upon 
another occasion. These letters, referring to the new section, put 
the question—‘ Whether you consider it consistent with your oath 
and your duty to administer justice in conformity with the laws 
and Volksraad resolutions now subsisting and to be passed hereafter 
and not to arrogate to yourself the so-called testing right ?’ 

Of course the judges who were attacked resisted. The whole 
Bench was convened, and signed a common letter of protest, which 
was forwarded to the Government, and in which the opinion was 
expressed that the law authorized the putting of the question to a// 
the judges, but not the putting of it to selected individuals from 
among them. The objection sounds frivolous, but the motive 
doubtless was to avoid the appearance of separate action on the 
part of the judges and to muster the whole force of a unanimous 
Bench for the purpose of resistance to the attack. The fear of such 
concerted action on the part of the judges did not in any measure 
daunt the Government. Letters were written to the remaining 
judges, putting the question to them, but accompanied by a 
courteous intimation that it was done at their own request and in 
deference to what was understood to be their own desire. It had 
therefore no significance in these cases, since the recipient was left 
at liberty to answer or not at his option and came under no threat 
of official martyrdom. The advantage of the opening manceuvre, 
such as there was to record, remained with the Government. The 
judges were now at the end of their resources. The opening of the 
Circuit Courts was adjourned, the Government entered into private 
negotiations with an influential member of the Bar in order to 
secure a new Bench of Judges, if need were, at a moment's notice 
and for a time it appeared as if a coup d’état were in preparation. 

At this juncture the Chief Justice of the Cape Colony— 
Sir Henry de Villiers—appeared upon the scene. Sir Henry bas 
tilled for many years the most conspicuous judicial office in 
South Africa, and bears a personal reputation proportioned to his 
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official standing. Acting under a general sense of responsibility, 
he posted down to Pretoria and negotiated a truce between the 
contending parties. What unwritten statements or tacit under- 
standings may have paved the way for the formal settlement 
arrived at cannot at present be known, but it may be inferred from 
the silence of Mr. Kotzé that nothing of consequence was eventually 
left in this position. From published documents it appears that 
the judges met and drew up a letter which they communicated to 
the President as being their joint answer to his several questions. 
Its bears date March 19, 1897, and runs as follows :— 


‘The judges have the honour to answer as follows the letter 
addressed to them in behalf of Your Honour, wherein a certain 
question is put to them. They deeply regret that the First 
Volksraad has empowered Your Honour to put a certain question 
to them and were it not that extraordinary circumstances exist at 
the present time they would not feel themselves free to make any 
answer to it. The extraordinary circumstances which justify them 
in departing from the observance of a well-known principle are— 
(1) That the Government and the Volksraad have been placed in 
a somewhat difficult position by a judgment recently pronounced, 
however honestly delivered and according to conscience. (2) That 
the matter in question relates to an importiht constitutional 
question which seldom arises for decision. (3) That in the present 
condition of the country a collision between the legislative and 
the judicial authorities ought, if possible, to be avoided. 

‘For these reasons is it that the judges feel at liberty to give the 
following enswer. Taking into consideration that conflicting de- 
cisions have been given by the High Court with respect to the 
exercise of the testing right and that some members of the Court 
are of opinion that the Court does not possess the right, the judges 
will not test the existing and future laws and Volksraad resolutions 
by the Grondwet and especially after the express decision of the 
First Volksraad upon this point. 

‘The judges make this declaration upon the understanding that 
Your Honour will as soon as practicable lay before the First 
Volksraad a proposition whereby the Constitution or Grondwet 
(guaranteeing among other things the independence of the High 
Court) shall be placed upon a sure basis, so that no change may be 
made therein save by special legislation upon the model of the pro- 
vision in reference to this matter in the constitution of the Orange 
Free State. In the preparation of such a draft the judges will be 
— to render all possible assistance to the Government and to 
four Honour.’ 


This letter did not elicit any immediate reply, and on March 22 
the Registrar of the Court asked for a written answer, In 
response to this application the State Secretary replied as 
follows :— 
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‘I am instructed by the President to say in answer to your 
communication of March 1g that His Honour has received that 
letter with satisfaction. 

‘His Honour wishes to add that he fully recognizes that the 

judges who gave judgment in the Brown case did so honestly and 
according to their convictions and consciences, and that His Honour 
proposed to the Volksraad the measures provided for by Law No. 1 
of 1897 only because he considered that the safety of the State and 
the security of property and titles were brought into jeopardy by 
that decision. 
_ ‘The President observes with satisfaction that what is said by 
the judges respecting the Grondwet coincides with the intention 
and plans which the President already entertains concerning that 
subject. 

‘The President at the same time returns thanks to the judges for 
the announcement of their readiness to render all possible assistance 
in that connexion to the Government and the Volksraad.’ 


The next step on the part of the Government was eminently 
calculated to exasperate the judges. The Volksraad, which had 
assembled in extraordinary session in February, met again in the 
ordinary season in May. At its meeting a resolution of the Execu- 
tive was communicated to the First Volksraad, suggesting that a 
committee should be appointed to draw up a draft law of the kind 
indicated by the judges in their letter to the President, and at the 
same time to remodel the entire Statute Law of the State and 
embody it in one or more codes. The Volksraad passed a resolu- 
tion in this sense, the committee was formed, and the judges were 
asked to nominate two of their number to take part in its delibera- 
tions. Thereupon the Chief Justice, separating himself on this 
occasion from his judicial brethren, addressed to the President 
a vigorous protest, in which he pointed out with undoubted force 
that the proposal to codify the laws was a gigantic task which 
would reasonably occupy a committee of lawyers for two or three 
years and that it had nothing to do with the amendment of the 
Grondwet in the one particular in which the judges desired to see 
it amended. He accompanied this remonstrance by the reproach 
that the putting forward of this proposal amounted to a breach of 
the agreement made, as he contended, in the two letters above 
quoted. The Government found no difficulty in replying to this 
attack. By a quotation of passages, which is much too tedious for 
reproduction, the answer shows that there never had been any 
compact and that the proposals made concerning revision of the 
Grondwet to the Volksraad were in all respects consistent with the 
President's original letter. The real charge of having put forward 
a sham project of legislation, too unwieldy to be effectively taken 
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in hand by the legislature, was of course left undiscussed ; but few 
readers will doubt that the crafty farmer who presides over the 
fortunes of the South African Republic knew perfectly well in his 
secret heart that the whole scheme was a complicated piece of 
hypocrisy which had not even the small merit of deceiving those 
for whose benefit it was fabricated. The poor satisfaction to him 
of scoring a few small points against his routed and distracted 
Chief Justice was absolutely the only advantage to be culled from 
this tedious mummery. In bickerings such as these the period of 
the session passed and at its close in December the Chief Justice 
addressed a further letter to the President, upbraiding him with the 
fact that no steps had been taken to lay before the Volksraad any 
definite proposal for the amendment of the Grondwet and ending 
up thus :— 


‘I shall be much obliged to Your Honour for information as to 
the reason of this departure from the understanding come to con- 
cerning a draft Grondwet and as to what Your Honour proposes now 
to do in order to return to the course indicated.’ 


To this peremptory call to order the President made no response. 
The presidential election was at hand and he busied himself with 
the manufacture of his majority, leaving the Chief Justice to fume 
and fret at leisure. The result of this process of fermentation was 
that on February 5 of the present year the Chief Justice burst out 
into a fresh diatribe. He reiterated his complaint in a long letter, 
which for the most part consisted of a restatement of his now 
familiar complaint, but ended with the following significant 


passage :— 

‘As I considered it my duty in March last to sign the under- 
standing, and in the expectation of its speedy fulfilment by 
Your Honour to hold myself bound to it, so I consider it equally 
my duty to-day to take notice and to declare that the under- 
standing is of a reciprocal nature. If the one party does not 
observe it or departs from it, then it is no longer binding on the 
other party and this is now unfortunately the position at which we 
have arrived. The only protection which I have as judge, and the 
only honourable and constitutional course open to me, is to inform 
Your Honour that I consider the understanding of March, 1897, as 
broken and at an end.’ 


The Chief Justice when he penned these lines can hardly have 
thought out what the reply would be, unless indeed he supposed 
that the President, in the crisis of his election, would evade further 
controversy with his pertinacious Chief Justice. If so, he must 
have been cruelly undeceived. The President's reply was written 
only on February 16, when the result of the election was known 
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and Mr. Kruger installed in office by an overwhelming majority. 
It deserves textual quotation as being both the most important 
and the most highly characteristic document of the whole corre- 
spondence. 


‘I have the honour to acknowledge the receipt of your letter 
of February 5 last, in which you announce that you consider as 
broken ae at an end your declaration of March 19, 1897, to the 
effect that, especially after the express decision of the First Volks- 
raad upon the point, you would not test laws and Volksraad resolu- 
tions by the Grondwet. 

‘This your declaration of March 19, 1897, cannot and must not 
be regarded in the light of a contract. No agreement can be made 
by a judge concerning the laws which he will and will not respect 
in the discharge of his office. The declaration required by law 
must be absolute and cannot be fettered with conditions. 

‘Seeing that your answer to the letter of the State Secretary 
dated March 4, 1897, in which in my behalf the question was 
proposed to you which is mentioned in Art. 4 of Law No. 1 of 1897, 
is now declared by yourself to be at an end, I can only conclude 
that you desire it to be understood that ‘there is from your side no 
answer to that letter. 

‘ Seeing that the duty is laid upon me of dismissing those members 
of the High Court from whom I receive either a negative or an 
insufficient answer, or within the time limited no answer at all, and 
seeing that your answer is now regarded by me as non-existent, or if 
existing as insufficient, I am, to my great regret, compelled in your 
case to proceed to the last extremity, and you are hereby in terms 
of Act 4 of Law No. 1 of 1897 relieved of your office of Chief Justice 
of the South African Republic as from to-day. 

‘I have the honour to be 
‘Your obedient servant, 
‘(sgd.) S. J. P. KrvuGeEr, 
‘State President.’ 

There are many things in this letter which merit attention beside 
the brutal simplicity of the ceremony of dismissal. Chief among 
them is the trenchant clearness of the main proposition that a judge 
cannot make the discharge of the duties of his office the subject of 
bargaining. The doctrine is so indisputably sound and its statement 
so clear and well in point that it is easy to recognize here the work 
of a person of superior intelligence. It would be safe to discern 
the literary craftsmanship of some subordinate official rather than 
of the President himself, who, although abundantly supplied with 
mother-wit and a faculty of terse and pointed expression, does not 
deal with abstract propositions in the facile manner here displayed. 
But it is a point worth noting that the Pretoria Government, although 
personified by an uncultivated boer, is capable of taking a very 
accurate view of a situation and of making points in the most 
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approved dialectic manner. This little circumstance has been sadly 
overlooked in some of our own recent diplomacy and no benefit has 
accrued to us from the oversight. But a second point worth noting 
is the disingenuousness of this reply. The Chief Justice’s position 
is misstated. He had never said that his own declaration of 
March 19, 1897 was broken and at an end. What he did say was 
that the understanding had lapsed and what he meant clearly was 
that it had lapsed by the fault of the President, whose disregard of 
his own reciprocal undertaking had converted the understanding 
into a unilateral contract. The Government took a different view 
of the facts and, as may be admitted, with some very good reason. 
But it was none the less disingenuous to misquote in this insidious 
manner the Chief Justice’s own statement and, seeing how petty in 
any case was the advantage to be gained by the misquotation of 
his words, the fact may be taken as a striking illustration of the 
narrow pedantry which prevails in official circles at Pretoria and 
renders communications with that Government a burden and 
@ snare. 

Equally disingenuous is the reference made to the law under 
which the President purports to act. That law authorized him to 
put a question and to consider the answer made to that question, 
whereupon he was further authorized to act upon the view so taken 
once and at once. But he was not authorized to revise his view 
and reverse his own decision twelve months afterward. There was 
an express provision in the statute for dealing with the case of 
a contumacious judge who should actually claim to exercise the 
testing right notwithstanding the law. But the authority for 
dealing with such a case was not the President, but a special tribunal, 
and the mere retractation of an answer once given was not made an 
offence at all. This was very good sense, for an idle retractation, 
not followed up by an effective claim to exercise the right by 
implication asserted, could only bring the judge into contempt who 
vacillated so. The President must have known that under that 
clause he was /funclus officio and that his present act was pure 
usurpation, without anything that can be called with reason even 
a colour of right. This fact and the impunity with which the 
Government carried through a coup so egregiously lawless and so 
brutally violent as this dismissal of the Chief Justice without 
a challenge, a hearing or an hour of notice is the worst and most 
ominous feature of the whole wretched business. It proves in 
a manner too plain for argument that the President and his little 
Court have been thoroughly corrupted by irresponsible power, 
while the absence of any protest shows that the community at large 
has been corrupted by the habit of blind submission. The Chief 
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Justice, in a confused letter of protest which, upon receipt of his 
dismissal, he addressed to the President, does indeed take the point 
that the President’s action is not authorized by the statute; but as 
his main contention is that the statute itself has no force of law, it 
is not possible to assign any particular importance from his point 
of view to the terms of the Act. 

Beyond this ineffective protest there would seem to have been 
no serious attempt to gainsay the President’s letter of dismissal. 
The Executive Council has ratified it by appointing a new Chief 
Justice in place of Mr. Kotzé. The Volksraad has received without 
protest a message in which the President recounts this among his 
other exploits; the burghers give themselves no concern to 
memorialize the Volksraad concerning the President's abuse of the 
confidence reposed in him by the representatives of the people; and 
the foreign residents, though irritated and scandalized, are hardly 
in a position, and apparently not much in the mind, to make their 
complaints known. The Pretoria bar, which consists almost 
exclusively of Uitlanders, has kept studiously aloof from the 
controversy ; and the solicitors of Johannesburg, although they have 
met and passed a resolution of sympathy with the Chief Justice, 
have produced no impression by their action. 

The state of facts thus disclosed is a condition of scarcely veiled 
anarchy. Were it not for the preponderance of the President's 
will the anarchy would be undisguised, for no one in the whole 
country respects the law and no one except the President can carry 
his point. The judgment in the Brown case was just as much 
a coup de main, by which the law, as ascertained, was suddenly and 
violently changed, as was the subsequent statute passed by the 
Volksraad which subjected the judges to the scrutiny of a test. 
Nowhere can one look for the sober earnestness which works out 
reforms with deliberation and circumspection. First the judge, 
next the President, takes a violent course to remedy the evils of 
the time and in each case the evil is a serious one; the disease is 
there and it is bad, but the remedy is worse. Mr. Kotzé has in 
a measure retired from the unequal contest. After fulminating a 
manifesto to the Transvaal people, of which they have taken very 
little heed, he has come on a visit to England and, if newspaper 
reports may be believed, he has come with the declared object of 
inducing the British Government to take up his quarrel as being 
a matter arising out of a breach of the London Convention. The 
question of the true construction of the Convention is one of some 
difficulty, but Mr. Kotzé will not find that to be his main obstacle. 
By a series of indiscretions he has put himself so completely in the 
wrong, that even if he could convict the Pretoria Government of 
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a clear breach of treaty, he could not put the British Government 
in a position to support his own demand for reinstatement, because 
however irregular may have been the action of the Executive and 
of the Volksraad, it is clear that nobody could reasonably insist that 
the people of the Transvaal should confide to the hands of their 
judges such indefinite powers of binding and loosing as those for 
which Mr. Kotzé has seen fit to contend. 

The condition of the Republic is essentially anarchical, but that 
is by no means so serious a menace as an equally unstable condition 
would be in a more advanced or more powerful State. Mr. Kruger, 
although an autocrat in his small way, is probably entirely free 
from any design of permanently altering the Republican form of 
government ; and even if he should not survive his own power, his 
term cannot in the course of nature. be greatly prolonged. When 
his authority is dissolved from whatever cause, a period of extreme 
confusion will probably arise, for he is a statesman without either 
foresight or insight, who probably has never even considered the 
problem of giving a permanent character to the institutions of his 
native land or a definite trend to its development. Emergency 
measures that will enable him to keep control of the machinery 
of Government and impose upon the community the policy which 
commends itself to his own judgment from time to time—these 
constitute the limits of his horizon and these will inevitably perish 
so soon as he desists from maintaining them in force. No abiding 
results need be looked for from the present regime and therefore so 
long as public order is not disturbed outsiders may remain more or 
less content. And this is especially the case with the British 
nation, which has much greater interests in South Africa than its 
interests in the Transvaal ; for nothing can tend more to make our 
own colonists, whether of British or of Dutch extraction, appreciate 
the benefits of a connexion which secures them not only against 
foreign aggression, but also against domestic tyranny, than the 
spectacle presented at this moment in the Transvaal of the evils 
entailed by entrusting sovereign powers to feeble hands. 


J. W. Gorpon. 








THE POSSIBILITIES OF CODIFICATION IN INDIA, 


‘QO far as I am aware, the native public has never raised its 
voice against codification. To them, codified laws mean the 
introduction of certainty where there is uncertainty, precision where 
there is vagueness. Nor can it be said that codification is unpopular, 
even among the most conservative sections of my countrymen. 
I must have lived to declining old age amongst them in vain if 
I am not, even at this time of life, in a position to say confidently 
that of all the innumerable blessings of the British rule the one my 
countrymen esteem most is justice. Justice in their eyes means 
peace and order, which, in other words, means security to life and 
property, the sole aim and end of government. . . . Codification, 
and codification alone, can remedy the evils which arise from un- 
certainty of the law; codification alone can enable the publie to 
know their exact rights and obligations; codification alone can 
enable proprietors and litigants, advocates and judges, to know for 
certain the law which regulates the dealings of citizens in British 
India; codification alone will enable the deliberate will of the legis- 
lature to prevail over the opinions of individual judges, and litigants 
will then be more anxious before going into court to consult the 
statute-book of the land than the mental proclivities of the individual 
judges before whom their disputes may have to go for decision.’ 
These were the sensible words of a learned and loyal Muhammadan 
gentleman, whose recent death at an advanced age has deprived 
his co-religionists in India of one of their ablest and most liberal- 
minded leaders, and whose efforts in the general cause of education 
and enlightenment of his countrymen have acquired an enduring fame. 
None knew better than the late Sir Sayad Ahmad, whose son was 
for many years a distinguished judge of the North-West Provinces 
High Court, that so far from the natives of India preferring, as we 
sometimes hear it said, a condition of law which is based on 
a system—if it can be called such—of happy-go-lucky and in- 
dividual will, the one thing that appeals most favourably to their 
simple minds is a system of administering justice which results in 
perfect certainty of rights. Let the system be as simple as you can 
make it—let it cut the Gordian knot of difficulty, if it must, by an 
arbitrary pronouncement by the legislature, but above all let it be 
certain in its results. To leave justice to be administered, as it is 
to a large extent even yet in India, with no other rule or guide 
except the broad one that it should be based, in the absence of any 
more express provision, on the principles of justice, equity, and 
good conscience, is to adopt a principle of decision much of whose 
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beauty, as Sir Sayad observed in the same minute from which we 
have quoted the passage at the commencement of this paper, is 
practically spoilt by the fact that individual judges in similar cases 
do not take the same view of what is, or what is not, in accordance 
with that noble principle. Even in countries where justice is ad- 
ministered by highly trained judges, the tendency is not to leave 
the laws for them to evolve or to develop out of vague or ambiguous 
materials, but by clothing the laws in precise and definite language 
to restrict and not to enlarge the discretion of individual judges. 
We have seen how this tendency has displayed itself on the con- 
tinent of Europe, where opposition to the codification of laws has 
had to yield to the popular demand for simpler and fuller legislation. 
Even in Germany, where the great authority of Savigny had (since 
1814) prevented till recently the successful undertaking of any 
general scheme of codifying the Civil Law, the current of popular 
feeling has been too strong to retard the movement any longer, 
and we have at last a codified Civil Law for the German Empire. 
And in our own country, and in the United States of America, many 
efforts in the same direction have been crowned with success, 
whereby various branches of the Civil Law—such, for instance, as 
the law of Partnership, the law relating to Bills of Exchange, the 
law relating to Bankruptcy, the law relating to Merchant Shipping 
(57 & 58 Vict. ce. 60)—have received a legislative consolidation. 
Indeed, in 1866, Lord Westbury, as Lord Chancellor, aimed at some- 
thing more general and more ambitious than patchwork legislation, 
and the Royal Commission appointed under his auspices submitted 
a first report in May of the following year. The fact that no more 
fruitful results followed from Lord Westbury’s scheme does not 
prove that the task was one which was practically beyond the 
power of realization, but simply that legal professional prejudice 
is, like legal conceptions themselves, extremely stable in character 
and hard to ride down'. That a scheme of codification on a large 
scale is, however, within the range of practical politics, is undeniable 
with reference to what has been accomplished elsewhere, and most 
recently in Japan. So in India the work of consolidation and codi- 
fication has perhaps received more attention, and, let it be also said 
to the credit of her legislature, has realized a larger measure of 
success than similar efforts in any other part of Her Majesty's 
dominions. A penal code, of itself a monumental record of the 
versatility of Macaulay's genius, of his marvellous perspicacity of 
diction, and of his unrivalled industry ; a criminal and a civil pro- 
cedure code, at once elaborate in their provisions and generally 
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simple in their language; a contract Act, a transfer of property 
Act, a trusts Act, a bills of exchange Act, a limitation Act, a regis- 
tration Act, an evidence Act, and an easements Act, to say nothing 
of provincial land revenue and tenancy Acts, cover a large field of 
substantive and adjective law which has already undergone codifi- 
cation. And in the compilation of these legislative enactments, the 
principle which Macaulay so admirably formulated—‘ Uniformity 
when you can have it, diversity when you must have it, but in all 
cases certainty ’—has happily been steadily kept in view. One would 
not of course claim for the Indian Acts perfection of any sort—and 
blemishes of drafting and omissions have been already detected in 
many of them, and have been subsequently supplied by amending 
Acts. No legislation can indeed be perfect, but what one may claim 
for the Indian Acts, and what ex perience has shown, is that they have 
been a great boon to the courts, that they have reduced the provisions 
of the law on the subjects with which they deal into a comparatively 
narrow compass, and that they are for the most part free from 
ambiguity and are easily intelligible by the ordinary lay mind. 
Having regard then to these successful efforts, the question arises, 
whether the principle of codification cannot be extended still 
further, and whether other branches of the Civil Law may not also 
with advantage be brought within its application? The subject 
of torts is one which was long ago taken in hand, and upon 
which an excellent draft Bill was prepared by Sir Frederick 
Pollock. The absence of a measure of this kind is undoubtedly 
a great gap in the body of Indian Codified Law, and it is to be 
regretted that the Indian Government has adhered to the reasons 
advanced in its despatch of July 5, 1875, for postponing its con- 
sideration. Sir Henry Maine when at the India Office did not 
hesitate to say that these reasons were not at all convincing, and 
as they all converged towards the one main argument that rights 
had not become sufliciently settled in India to afford a basis for 
a codified law of wrongs, one cannot feel much surprise that so 
clear an intellect as Sir Henry Maine’s was unable to appreciate 
the argument as at all conclusive. A sense of injury is surely as 
much capable of being felt by a native of India as by any other 
human being, and though the precise quantum of injury may not 
be so finely appraised in the mind of a native sufferer as in that of 
his fellow-sufferer in Europe, he can none the less understand that 
he das suffered a wrong for which he is entitled to a civil remedy. 
Actions in which a remedy of this kind is claimed are daily 
instituted in almost every British Court in India, and it is some- 
what difficult to understand the hesitation of a Government which 
has accepted a scheme for codifying a law of contracts in pro- 
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ceeding with a companion measure dealing with the law of torts. 
It may be conceded that the subject is a difficult and complex one, 
and that as an imperial measure the peculiarities and requirements 
of the several provinces which constitute the Indian Empire would 
have to be carefully considered and provided for. But the difficulty 
and complexity of the measure would not touch any question of 
principle : they would only necessitate the utmost care in thie 
preparation of a Bill, and the employment of the highest pro- 
fessional skill in drafting it. The latter had already been secured, 
and with the aid of a specially nominated Select Committee, com- 
posed of representative members from the various provinces, the 
Legislative Council of the Government of India might well turn its 
attention to a task which, if successfully carried out, would be one 
which would worthily rank among its greatest achievements. 

But it is not only in the further development of general codifica- 
tion that the supreme legislature in India might usefully employ its 
statutory powers. It is well known that there exist in India pro- 
vincial legislative bodies which possess, subject to a controlling 
authority on the part of the Governor-General of India in Council, 
ample powers of legislation for purely local purposes. It is obvious 
that these bodies, composed as they are of men of great local 
experience, widely conversant with the people of their province 
and with their manners and customs, are the best qualified to deal 
with legislation of a purely local character, and it was a thoroughly 
wise policy to create them. Much useful work has already been 
accomplished by them in various parts of India, as may be seen by 
any one who glances at the volumes published under the authority 
of the Government of India and entitled the Bengal Code, the 
Bombay Code, the Madrag Code, the North-West Provinces Code, 
and the like. Gradually the number of local councils is extending, 
and last year two of these bodies were constituted, one for the 
Panjab and the other for Burmah. Fresh facilities will thus be 
afforded for introducing beneficial local legislation in these impor- 
tant provinces. Both the newly created councils have entered upon 
their functions, and in the Panjab a Bill has already been drafted 
which purports to deal with one of the most important subjects 
which could engage the attention of any legislative body. It is 
well known that in this frontier province of our Indian possessions 
there still survive to the present day a congeries of archaic societies 
which embrace the bulk of the agricultural population, and which 
are governed by rules which are widely different as regards succes- 
sion, transfer of property, and adoption, from those which are 
embodied in the written laws of ordinary Muhammadans or Hindus. 
These societies, however different from each other in their com- 
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position, are all based on a common principle of association, for 
which the land which has to be owned or cultivated forms the all- 
sufficient foundation. Naturally, therefore, as customs and usages 
which are found to favour and promote association take root in one 
locality, they are adopted and followed in another, where the rela- 
tions and necessities of life are more or less analogous, as they must 
be in the early stages of all youthful societies. Common agrarian 
pursuits, common modes of life, neighbourly intercourse, all tend to 
generate similarities of usages and customs; and thus it is that the 
people’s law which is found to prevail in these Panjab village com- 
munities, notwithstanding their heterogeneous composition, presents 
very little divergence in the leading principles which are known to 
underlie it. Fascinating theories of tribal law, peculiar to special 
tribes wherever located, have in truth little or no application to 
existing village communities in the Panjab. These communities 
have for the most part passed out of the stage of social growth and 
development in which kinship furnishes the actual bond of union 
between the inhabitants. The latter can no longer be regarded as 
ozoydAaxtes, or ‘suckled with the same milk,’ as the original founders 
may have been able to boast. The gradual introduction of strangers, 
which has everywhere taken place, has naturally broken through 
the earlier ties of kinship, and has introduced a more practical 
notion of ‘ common interest,’ based on an actwa/ association in the 
ownership or cultivation of the land, in that which, in other words, 
constitutes the home and centre of activity. The Panjab village, 
speaking generally, is now more like the old Attic village described 
by Aristotle, ‘a community of many families’ (}) é« tAedrer olka 
xowwvria), among whom there is no longer a bond of brotherhood 
arising from kinship, and which differ from one another as well in 
point of descent as in religion. But various as the internal com- 
position of Panjab villages at the present day may be—embracing 
Hindus, Muhammadans and Sikhs, and Jats, Brahmins, Shaikhs or 
Sayads—it is a singular fact, which is evidenced by entries in the 
Rivaj-i-am (or book of customs) of many districts, that in matters of 
succession, or in regard to the transfer of property, the customs of 
the different classes of the village community will be found to 
coincide upon all important or essential points. Such a coincidence 
ean only be explained, as already suggested, partly by the ‘common 
interest’ of association, which has a natural tendency to produce 
common customs, and partly by that principle of /ocal contiguity 
which Sir Henry Maine mentions as succeeding that of blood 
relationship, and which also makes for uniformity of custom. The 
consequence is that the Jat Sikh, the Khattri, the Brahmin, or the 
Sayad will each be found, when belonging to the agricultural classes 
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and residing in a village, to exclude females and their issue, asa rule, 
from succession, with a special exemption in favour of a man’s 
widow for the term of her widowhood, and a growing inclination to 
admit a daughter, when the Shas¢ras or the Shara would undoubtedly 
admit them, to restrict alienation which both these systems would 
clearly permit, and to recognize a form of appointment as an heir 
which is completely unknown to either of them. Wedded to his 
rivaj or custom, the Panjab agriculturist, no matter what his tribe, 
caste, or religion may be, will acknowledge no right which is not 
sanctioned by it. He has heard of the Shastras as he has heard of 
the Koran, but he is profoundly ignorant of their provisions, and he 
does not trouble himself to inquire whether his riraj accords with 
one or the other. Such force as this riraj has acquired, it has 
acquired not by reason of any political sanction, but in deference 
to the authority of precedent and experience inculeated by the 
‘plainest counsel of common sense.’ ‘To the analytical school of 
Austin, unacquainted with these village groups, and accustomed to 
deal with societies in an advanced stage of political development, 
a viva) or rule which could claim no higher authority than this was 
entirely outside the consideration of any system of jurisprudence. 
But it was idle to expect men who had to deal with practical politics 
to ignore a set of customs which were certainly not of yesterday— 
GAX’ dei more 
(9 tavra, coddels oidey éf Srov ‘payn. 

Accordingly we find that very shortly after the Panjab fell under 
British administration efforts were made to bring these village 
customs within the sphere of judicial cognizance. In a compilation 
which was circulated in 1854, under the title of the Panjab Civil Code, 
the authorship of which was ascribed to Sir Richard Temple (at 
that time serving as a Civilian under Robert Montgomery and John 
Lawrence), an attempt was made to give practical effect to this 
policy. The compilation was a crude one, containing a strange 
mixture of Hindu and Muhammadan laws and village customs, but 
it served the purpose of directing the attention of the Courts to the 
existence of a /ex /oci, which every additional year’s experience went 
to confirm. At length in 1872 the Indian legislature took a more 
decided departure, and by an Act which was passed in that year 
(iv. of 1872, called the Panjal Laws Act), local custom received 
a statutory recognition and was placed in the foreground for deci- 
sion on all matters regarding succession, special property of females, 
betrothal, marriage, divorce, dower, adoption, guardianship, minority, 
bastardy, family relations, wills, legacies, gifts, partitions, alluvion 
or diluvion. Henceforth custom became the first rule of decision 
in all Panjab courts upon questions relating to any of the above- 
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named matters. At first the materials for the ascertainment of this 
people’s law were meagre and not very reliable. But every day's 
experience went to show that the Customary Law of the agricul- 
tural classes of the Panjab was by no means a ‘ wilderness of single 
instances unillumined by any guiding principle.’ On the contrary, 
the more the question was investigated, the greater became the con- 
viction that there were certain general principles underlying this 
system which afforded a key to the whole body of village law. 
Marked coincidences were soon ascertained to exist upon various 
topics to which the Customary Law had to be applied amongst 
different tribes inhabiting villages far apart from each other. The 
Settlement operations also afforded additional opportunities for the 
ascertainment of local customs, and tended to confirm the same 
view. But no system of law can be said to be in a satisfactory 
condition which has to depend on case-law, which, at best, is 
a mitigated evil, for its exposition. A vast number of points will 
necessarily remain unsettled under such a system until the highest 
tribunals have had the opportunity of deciding them. Judicial officers 
again are frequently influenced by their own peculiar idiosyncrasies, 
and thus where a custom ascertained to exist in village 4 is not 
necessarily binding on persons residing in village B, a large scope 
is obviously left to the officer presiding in each Court to give due 
effect to his own individual theories. Divergence becomes under 
such a system of administration not only possible, but soon reaches 
a condition of reality which is calculated to throw doubt upon every 
question of right in regard to which a Court may be called upon to 
adjudicate. This evil has a natural tendency to increase and not 
to diminish, and as conflicting precedents accumulate, the task of 
ascertaining what law is to govern the parties in a given case 
becomes more and more difficult. No one can predicate in such 
a state of the law what precise view any individual Court may take 
of a disputed question, and when a right of appeal to two or more 
Courts is permitted, the element of doubt is pushed toa point which 
must necessarily produce great embarrassment, and cause a corre- 
sponding depreciation in the value of landed property. That this 
is no exaggerated view may be illustrated by what has occurred in 
actual practice. For some years it was consistently laid down by 
the highest Court of Appeal in the Panjab that the adoption of 
a daughter's son was presumably valid, and that the onus of estab- 
lishing the contrary was on the person who asserted it. Then 
came a change of personue/ of the Court, and one of the new judges 
being strongly imbued with the notion that such an adoption was 
contrary to the principle of agnatic succession, which appeared to 
him to be the only true key to the solution of all questions con- 
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nected with customary law, turned the tide of judicial opinion in 
the opposite direction, and succeeded in placing the onus prodandi on 
the person who asserted the ra/idity of such an adoption. The con- 
sequence was that the authority of a whole series of decisions was 
shaken, and a new doctrine, which there was every reason to believe 
was violently opposed to the drift of popular feeling, was substi- 
tuted for that which had previously prevailed, and which was 
undoubtedly in harmony with existing practice. A false dogmatism 
was the fruitful source of this trend of judicial decision. It was an 
attempt to force back the current of public opinion and to reassert 
a principle—useful indeed as an historical landmark, and when 
applied to check unrestricted alienations to strangers in the proper 
sense of the term—as an all-guiding rule which, in point of fact, had 
already yielded to the progress of ideas in more than one direction. 
Thus there is no more firmly established principle in village 
customary law than that of representation, whereby if 4’s son dies 
in 4’s lifetime, leaving children, the latter will represent 4 in the 
division of an inheritance in which, had 4 lived, he would have 
shared. The principle is a fair one, which occurs in a more or less 
limited form in many systems of law. But it is nevertheless an 
innovation contrary to all primitive agnatic ideas, which regulate 
succession per capita and not per stirpes. And what is more singular 
is that we find this principle recognized in a community which, on 
the other hand, in the case of several sons by different wives, adopts 
the pagvand or per capita rule of distribution. The above example 
only shows the danger of looking exclusively to judiciary sources 
for the exposition of the law of a country. The idiosyncrasy of 
a judge leads him to propound as law what he thinks best accords 
with his favourite theory. In the instance referred to, the agnatic 
rule excluding women was allowed to operate so as to exclude the 
adoption of a daughter’s son, whereas a wider practical acquaint- 
ance with village custom and popular feeling would have shown 
that it was unsafe to apply agnatic ideas generally in a stage of 
communal development where those ideas had given place, as in the 
principle of representation, to others of a more advanced type, and 
where, as in other countries which have undergone a similar 
development, the «a/so/ute exclusion of women is no longer so 
strictly maintained. The gradual recognition of the rights of 
females, and the extension of the circle of admitted female heirs, 
are among the most interesting phases in the history of legal con- 
cepts. The tide of exclusion steadily recedes, and what the Leges 
Barbarorum evidenced for the continent of Europe, i.e. the early coim- 
plete exclusion and the subsequent slow but regular admission of 
the daughter, is equally what all impartial investigation tends to 
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establish in the village communities of the Panjab. To close one’s 
eyes to considerations of this sort, and to insist on perpetuating 
a principle which has to some extent lost its vital force, as giving 
expression to the existing popular ideas, is to establish the best 
claim for legislation, if the country is not to be governed on prin- 
ciples which have no necessary relation to policy or statesmanship. 
But the danger we have adverted to is inseparable from all judiciary 
law: there is either on the one band a tendency to follow precedent 
slavishly, or, on the other hand, at the dictation of a strong or 
eccentric judge, to make the law subservient to personal ideas of 
fitness and suitability. It is the justification of legislation, on the 
contrary, that it can not only act upon considerations which a court 
of justice is obliged to leave out of sight, but that in every well- 
ordered State it has a machinery at its disposal which can enable it 
to regulate its action with reference to existing needs as well as to 
the requirements of the probable future: to harmonize, in other 
words, the past, the present, and the future in a single enactment. 

The present condition of customary law in the Panjab seems to 
eall imperatively for intervention of this kind. It is now nearly 
half a century since the Panjab has had the advantage of being 
administered under British rule, and during this period it has 
enjoyed the blessings of a strong, just, and civilized government, 
which has brought the people peace and security. During this 
period the social and moral condition of the people has had ample 
time to develop and pass out of the crucible of fluctuation and 
change inseparable from the early stages of primitive societies, 
The stock objection against applying legislation to legalize cus- 
tomary rules, that you harden and crystallize them, and tlius 
deprive them of their flexibility, affords no insuperable difficulty to 
the task suggested being undertaken. It is an objection in theory 
which has not been properly, if at all, tested in practice. If it has 
any legitimate application it is only in reference to the half- 
developed customs of a very youthful society. But the village 
communities in the Panjab cannot be brought under this category. 
We found them in existence, though doubtless in a more primitive 
condition, when we conquered the country in 1848-9. And as 
previously stated, they have had fifty years under a peaceful 
government to develop and expand. Their customs have been 
frequently investigated, both for the purposes of judicial inquiry and 
in the course of settlement operations; and a vast body of materials 
exists from which the leading canons relating to succession, the 
transfer of property and the appointment of an heir to a sonless 
proprietor, can be extracted with as much certainty as it is possible 
to attain for any set of unwritten rules. There is here, therefore, 
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no real danger of precipitately crystallizing custom before it has 
had time to mature and settle itself, and there is no ground for the 
assertion that investigation has revealed to ‘the disappointed 
reformer’ the ‘burning sands of an interminable desert.’ Nor is 
it to be denied, on the other hand, that stability and inflexibility, 
so far from being positive defects in a law, are really signs of 
health and vigour, quite as much in the character of a law as in 
that of an individual. Indeed, the advantages of reducing the 
customary law into the form of a code are plain and manifold. 
Even Savigny, who was against a codification of the civil law as 
a whole, recognized and conceded that the recording of customary 
law was a legitimate object of legislation. And the Indian legis- 
lature has already applied its powers in this direction to a certain 
extent, for it has embodied the rules of pre-emption in the Panjab 
Laws Act. Among the advantages which might be hoped for from 
this proposed legislation may be mentioned the following. It 
would, in the first place, serve to bring into greater prominence 
those leading principles which long experience has shown underlie 
customary law ; it would, in the next place, afford an opportunity 
of completing the regulations of this system in a direction which 
would agree with the needs and progressive development of the 
society actually dominant in existing village communities, but 
which could not be introduced undgr any system of judiciary law; 
it would, again, substitute a large measure of certainty where at 
present, from the nature of the case, nothing of the kind can be 
predicated ; it would add unity and clearness to the mere accumula- 
tions of practice ; it would prevent the growth of a myriad of 
conflicting precedents, confusing alike to the people and to those 
who have to administer the people’s law ; and lastly, though this 
would by no means be the least important of the advantages which 
might be looked for, it would reduce litigation, which is always 
fostered where laws are doubtful and depend on the view individual 
judges may take of the evidence adduced before them. This list is 
not of course intended as an exhaustive enumeration of the advan- 
tages which codification of the customary law might reasonably be 
expected to produce, but it is sufficient perhaps to show that much 
good would certainly result from the measure, while the counter- 
balancing arguments are practically confined to a single point, in 
regard to which we have no positive evidence, and which has 
moreover little or no application to the conditions under which the 
customary law of Panjab villages is proposed to be codified. That 
the task would be a difficult one, no one who is acquainted with 
practical legislation will deny ; that it would need the most careful 
handling and the utmost skill in drafting may be conceded. But 
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that the scheme is practicable, that it is desirable, that if it is to be 
undertaken at all it should not be delayed much longer, and that 
if it were accomplished it would be a boon to both the people and 
the courts, is all equally certain. It is therefore a matter of con- 
gratulation that the question is already under the serious considera- 
tion of the local Government, and that a draft Bill has been 
prepared which may at al] events serve as the basis for such action 
as may be eventually decided upon. 

Upon high political grounds also it seems desirable that the 
intervention of the legislature in the direction indicated should not 
be delayed. It is well known that the bulk of the native popula- 
tion in the Panjab proper is composed of an agricultural class, and 
it is from this class also that our Panjab regiments are mainly 
recruited. No one will deny that it is eminently desirable that an 
agrarian population should be kept contented, and that no efforts 
should be spared to maintain this population in the possession of 
the land which affords its only honest support. But the Panjab 
agriculturist is not thrifty: he is, speaking generally, idle in his 
habits, inclined to extravagance, and with no thought for the future. 
Illiterate as a rule, his monetary transactions for the purchase of 
seed and cattle and for the payment of the Government revenue, 
water rate, and other cesses are entrusted to the village banker ; and 
if there is one thing which he dislikes more than another it is to 
make cash payments. Sooner than do so, even when he has the 
money in his possession, he will prefer to borrow on a high rate of 
interest, and he will agree to any terms to put off the date of pay- 
ment. The result is that in a few years the accumulation of interest 
doubles the original debt, and the debtor, now at the mercy of his 
creditor, is compelled to mortgage his land with possession to the 
latter, reserving perhaps a lease of a small portion as a cultivator. 
This state of things continues, perhaps, for a year or two longer, when 
fresh borrowings are made, and the debtor finds himself at last in 
a hopeless state of debt, with no chance of ever recovering back his 
land. Year by year agricultural lands are in this way passing out of 
the possession of families, who look to agriculture as their only means 
of support, into that of the monied classes. Capitalists are thus 
introduced into villages, and once these get a footing, the extinction 
of the true proprietary body is only a question of time. The 
village community is therefore fast losing its distinctive features, 
and the elements of cohesion are being undermined by the undue 
freedom which is allowed under our existing system to individual- 
ism. It is true the Chief Court has in one direction checked this 
development by ruling that ancestral land cannot be alienated 
except with the consent of a man’s male collaterals, or for necessity, 
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But it has to a large extent destroyed the good that might have 
resulted from the enunciation of this principle, by also ruling that 
the existence of previous persoua/ debts will amount to a necessity 
which will justify a transfer of property. It is therefore not through 
judiciary law that the evil to which allusion has been made can be 
checked. Already the alarming extent to which transfers of pro- 
perty have reached has aroused the attention of the Government of 
India, and proposals have been made to restrict the power of 
alienating agricultural land beyond a definite period. Here, then, 
the necessity for some sort of legislation has already been acknow- 
ledged, and the time seems particularly opportune to produce 
such a piece of legislation as would not only effect the particular 
object in view, but by codifying and authoritatively enacting the 
customary law of the Panjab village communities in regard to 
family rights, a fresh lease of life would be given to those 
communities, and a timely check would likewise be given to 
the processes of disintegration and decay which are now gradually 
but surely accomplishing their deadly work of destruction. It 
needs no great prescience to forecast the fate which awaits these 
interesting communities if no speedy efforts are taken to preserve 
them. If left to themselves and to the ordinary processes of 
internal development and progress, the transition of ideas will 
naturally be from communism to individualism, which must 
necessarily tend to destroy the whole village system. To codify, 
on the other hand, the existing customs, would perpetuate that 
system or, at least, retard its break-up. We should therefore not 
be hampering a healthy development, but avoiding a disastrous 
tendency to disruption. We should not be asphyxiating progress, 
but ensuring the prosperity of the agricultural classes by preserving 
for them the possession of their lands and the constitution of their 
communities. We should not be introducing any novel or distaste- 
ful legislation, but doing our best to maintain all that was healthy 
and good in a system which was suited to the people, which had 
produced a manly population, and which was cherished by the 
latter. We should, lastly, have certainty for uncertainty, a written 
and stable law instead of a wilderness of judicial precedents, be- 
wildering to the litigant and confusing to the courts. Here there 
is no ‘mirage of enthusiastic speculation, but in the language of 
Mr. Floyd Clarke, a real ‘oasis of shade and shelter.’ Surely the 
objects to be attained are worthy of a serious effort, and no repug- 
nance such as codification seems to arouse in some quarters ought to 
be allowed to prevent a disorderly branch of case-law from being 


superseded by a simple and well-drawn statute. 
W. H. Rarrican. 








GIVING TIME TO PRINCIPAL DEBTORS. 


HE doctrine that by giving time to the principal debtor the 
creditor discharges the surety is not without its difficulties, 
and these are none the less real because they are not at first sight 
apparent. The rule as at present understood cannot be better 
stated than it was by Lord Eldon in Samuel v. Howarth, 2 Mer. 272: 
‘The rule is this—that if a creditor, without the consent of the 
surety, gives time to the principal debtor, by so doing he discharges 
the surety, that is if time is given by virtue of a positive contract 
between the creditor and the principal, not where the creditor is 
merely inactive.’ If any doubt exists as to the meaning of the phrase 
‘ giving time,’ another statement of the rule will serve to dispel it. 
‘If a man is surety for the payment of a debt at a particular day 
and the creditor extends the day of payment'’ by virtue of a 
positive contract between the creditor and the principal without 
the consent of the surety, the surety is discharged. 

Several reasons have been assigned for this doctrine which 
we propose to consider and appreciate. The giving time is said 
to be:— 

Firstly, an interference with the surety’s right to be subrogated 
to the creditor’s remedies against the debtor ; 

Secondly, a fraud on the surety ; 

Thirdly, a fraud on the principal debtor. 

1. With regard to the first alleged reason it may he well to give 
a little further explanation of the surety’s right to be subrogated. 
It has been said that ‘the principle on which the Courts of Equity 
have proceeded appears to be this: A surety has, as such. a variety 
of rights; amongst others he has the right in equity to call upon 
the creditor to enforce all his, the creditor's, remedies against the 
principal debtor for the surety’s benefit®.’ To establish, if necessary, 
that this is the view of a Court of Equity, we may cite another 
passage, this time from the fountain-head itself. ‘The surety has 
a right to put the creditor in motion at all times against the 
principal debtor, and it is on that ground that all these cases are 
decided. As to granting time therefore, if the debtor does any act 
whatever by which he is prevented from complying with the request 


1 Brown v. Carr, 7 Bing. 508. 2 Bailey v. Edwards, 4 BAS. 761 ™ 
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of the surety of being put in motion at any time the surety may 
think fit against the principal debtor, that also will discharge the 
surety, because he has disabled himself from what I have here 
called, adopting the language of Sir 8S. Romilly’, the implied 
contract. ... The surety has a right at any moment to every 
security held by the creditor at the date of the contract. And he 
has a further right to say, You must hold yourself in a position to 
be put in motion at my request against the principal debtor *.’ 

Such being the right of the surety, the binding agreement of the 
creditor to give time to the debtor is said to interfere with this 
right by precluding the creditor from suing the debtor at the 
surety’s request *. If it does so in fact, the doctrine then rests on 
a sound basis and no exception can be taken to it. We have 
therefore to examine this position and see how far it is consistent 
with other well established legal principles. Now it is a well 
established proposition that the parties to a legal obligation may 
come together and make an agreement upon the basis of the former 
obligation, and this agreement may operate as a discharge of the 
former obligation, or not. If it does not, the former obligation 
remains in all its vigour. For example, 2 may owe A a debt 
payable on a given date; A may agree to take a different sum 
payable in instalments at different dates. The new agreement 
may be taken in satisfaction of the old debt, or it may not. If not, 
the old debt remains and may be recovered and the new agreement 
is no defence to an action to recover it*, though it is nevertheless 
a binding agreement for breach of which B may recover damages 
in a cross action®. Applying this proposition to the case we are 
discussing, the agreement to give time may amount to a release, or 
an accord and satisfaction ®, or other discharge or suspension’ of 
the original debt, or it may not. Where it amounts to a discharge 
or suspension of the debt it does of course preclude the creditor 
from suing, and in such a case the debt being discharged or 
suspended the surety is of course discharged also. So far the 
proposition is sound. It is after this point that the difficulties 
arise. There are cases of which J/oss v. Hall, 5 Exch. 46° is an 
example, where the original debt is not discharged or suspended 

1 In Craythorne v. Swinburne, 14 Ves. 160, arguendo. 

2 Newton v. Chorlton, 2 Drew. 383. 

* Strong v. Foster, 7 C. B. 201; Pooley v. Harradine, 7 E. & B. 431; Heath v. King, 
1 Y.& J. 434; Samuel v. Howarth, 3 Mer. 272 ; Bank of Ireland v. Beresford, 6 Dow, 233 ; 
Meiville v. Glendinning, 7 Taunt. 126. 

* Ford v. Beech, 11 Q. B, 852. 5 Evans v. Powis, 1 Exch. 601. 

* As in Lewis v. Jones, 4 B. & C. 506; Clarke v. Henty, 3 Y. & C. 187. 

a in Rees v. Berrington by a negotiable instrument ; see Ford v. Beech, 11 Q. B. at 
as fine also Thimbleby v. Barron, 3 M.& W. 210; and ef. Davy v. Prendergast, 5 B. & Ald. 
187. 
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and yet the surety is discharged. Why? Because his right to be 
subrogated is affected? But if the original debt is not discharged 
or suspended it is hard to see how the surety’s right to be subrogated 
is affected. It may be urged that though the agreement to give 
time was no defence at law to an action on the original debt it 
might nevertheless be matter for an injunction in equity to restrain 
the creditor from suing the debtor on the original debt. If the 
agreement was drawn in a negative form, as that the creditor 
would not sue until the period of credit had run out, it would 
probably be so regarded; but if drawn in a positive form, as that 
he would pay at a later date, it is extremely doubtful whether the 
agreement would, even in equity, have the effect claimed for it’, 
much too doubtful to assert positively that it would and to deduce 
from that premiss the conclusion that the ereditor’s right to sue 
the debtor was gone, and that therefore the surety’s right to be 
subrogated was gone also. We require some other explanation 
which will apply with equal force in whatever form the agreement 
to give time may happen to be penned. 

2. The next ground relied on as supporting the doctrine is that 
it is a fraud on the surety that the creditor should proceed against 
him after giving time to the debtor*. If this means no more, and 
it seems to mean no more *, than that the surety’s right to be 
subrogated is interfered with, it is a mere repetition of the first 
ground in different words, and is subject to the same observations. 
If it means more than that, we should like particulars of the fraud. 
It was said by Lord Lyndhurst* that the surety is exposed to 
‘risks and contingencies which he would not otherwise be liable 
to. Ifthe agreement between the creditor and the debtor were a 
defence to an action by the surety that would be so, but if not, to 
what risk or contingency is he exposed? If it is urged that he 
is exposed to risks and contingencies in litigating the question 
whether it is a defence, the answer is that there seems to be no 
good reason why a surety should be an exception to the rule that 
every one must be taken to know the law. Again it was said by 
Gibbs C.J.5, that the creditor had tied his own hands, and the 
surety could not release them; but if the creditor is still free to 
sue the debtor and the agreement to give time is no defence to his 
action, how are his hands tied? In 7/im//e4y v. Barron, 3 M. & W. 
210, Mr. Cresswell was arguing that a covenant not to sue on a 
debt for a limited time could be pleaded in bar to an action to 
recover it. The Court were very much against him. He was driven 

1 Peto v. Brighton &c. Ry. Co., 32 L. J. Ch. 677. 


2 Nisbet v. Smith, 2 Bro. C. C. 579. * Er parte Giffrd, 6 Ves. 805. 
* Oakley v. Pashelar, 10 Bli, N.S. 548. * Orme v, Young, Holt, N, P. 84. 


pd2 





382 The Law Quarterly Review. (No, LVI. 





to his last position, and then an interesting dialogue took place 
between him and the Court :-— 


‘Mr. Cresswein. A difficulty, which does not appear to have 
been adverted to in the cases, appears to exist in reference to the 
case of a surety, who is held to be discharged not only by the taking 
of a composition from the principal debtor but also by the giving 
time to him for good consideration, on the ground that during the 
time the creditor is precluded from suing the principal (Davey v. 
Prendergast, 5 B. & Ald. 178; Lewis v. Jones, 4 B, & C. 506). 

Lorp Anincer. The breach of the agreement to forbear suing 
renders the party liable in damages, but 1s not pleadable in bar. 

Parke B. The situation of the surety is altered by giving time 
to the principal, because it is the duty of the creditor not to tic 
his hands up against the principal, but to take all due remedies 
against him (x parle Gifford, 6 Ves. 805). 

Mr. CressweLt. But the argument on the other side must be 
that in this case the plaintiff’s hands are not tied up. 

Parke B. Yes; because he is liable to an action on his contract. 

Mr. Cresswett. In Lowell v. Jones, 1 C. M. & R. 97, the taking 
an acceptance from the principal debtor (to whom the plaintiffs who 
were bankers had made advances on the guarantee of the defendant) 
was held to discharge the surety, although it was not a satisfaction 
of the original debt, and could not be pleaded as such. 


Parke B. The books are full of authorities against you.’ 


And then Mr. Cresswell was forced to capitulate, overwhelmed 
by the weight of authority, but possibly not convinced by reason. 

Then it is said that when the agreement to give time was made 
it was the intention of the parties and an implied term that the 
surety should not be sued’, and that to sue him is a breach of that 
agreement, or a breach of faith, or a fraud. Now ex hypothesi the 
surety is not party to this transaction, and an intention expressed 
to the debtor, or even an agreement with the debtor, not to sue the 
surety is surely res inter alios acta so far as the surety is concerned *. 
In the case of a contract with some stranger not to sue the debtor 
it has been expressly decided that the surety is not discharged *. 

Has then a promise not to sue the debtor any greater foree when 
made to the debtor himself than when made to a third person? 
Is the inference of an intention not to sue the surety any more 
irresistible in the one case than in the other? Then again this 
theory that to sue the surety after agreeing to give time to the 

' Per Parke B., Kearsley v. Cole, 16 M. & W. 128. 

? Notwithstanding certain dicta in The Oriental &c. Corporation v. Overend, Gurney & Co, 


L. R. 7 Ch. 142. 
* Frazer v. Jordan, 8 E. & B. 303; Clarke v. Bisley, 41 Ch, D. 422. 





owas & 4, ~*~. & 


o_adawne>= 





Oct. 1898.) Giving Time to Principal Debtors. 383 





debtor is a fraud upon the surety is hardly to be reconciled with the 
well known qualification that if by the terms of the agreement to 
give time the creditor expressly reserves his rights against the surety, 
the surety is not discharged, even though again he is no party 
to the contract to give time’. Why an express reservation of 
rights against a surety, uncommunicated to him, should save an 
assertion of these rights from being fraudulent, if such an assertion 
of them is fraudulent at all, it is impossible to imagine. 

It may be asked what effect an express reservation of rights 
against the surety has upon an agreement to give time to the 
debtor which, but for the reservation, would be construed as a 
discharge of the original debt. The answer is that it operates as 
a reserve of the surety’s right to sue the debtor in the creditor's 
name, because the debtor, knowing of the reservation, knows also 
that when the surety is sued according thereto he will put the 
creditor in action against him; and therefore both parties to the 
agreement must contemplate that the right of the surety to sue in 
the name of the creditor is reserved and not discharged *. 

But we can take up our position on the wider ground that the 
breach of a promise by 4 to B that he will not sue C is not in 
general such a fraud on C as will invest him with any rights of 
which our law takes cognizance, and it is hard to see why an 
exception should be-made in case C happens to be a surety. 

3. The third reason assigned for the doctrine is that to sue the 
surety after agreeing to give time to the debtor is a fraud on 
the debtor*®. The fraud consists in this, that having agreed to give 
time to the debtor if the creditor the next moment sues the surety, 
the surety may immediately take steps against the debtor in the 
creditor's name, and so the creditor having given the debtor time 
with one hand takes back his gift with the other. And this is 
probably true; but how does it affect the surety? Let os 
view the situation calmly: A creditor suing a surety and the 
surety setting up as an answer a fraud upon the debtor. Such an 
answer has only to be stated to show that it is no answer at all. 
In truth the same difficulty meets us whichever way we turn—the 
difficulty of seeing how a transaction, which is in truth no discharge, 
came to have all the effect of a full discharge, of the original debt, 
so far as the surety is concerned. In the Roman Law this difficulty 

* Ex parte Glendinning; Buck. 517 ; Kearsley v. Cole, 16 M. & W. 128. 

2 Kearsley Vv. Cole, ubi sup.; Willis v. De Castro, 4C.B.N.S. 216; Solly v. Forbes, 2 B&B. 38. 

3 Lewis v. Jones, 4 B. & C. 506, and note by Mr. Creswell ad fin. ; English v. Darley, 
2B.& P.61. Ex parte Gifford, 6 Ves. 805; Kearsley v. Cole, 16 M. & W. 128 ; Gakley v. 
Pashellar, 10 Bli. N.S. 548, per Sir J. Leach M.R. ; The Oriental &e. Corporation v. Overend, 
Gurney & Co., L. R. 7 Ch. 142. This reason is inconsistent with the first, for it assumes 


that the surety may immediately sue the debtor in the creditor's name in spite of 
the agreement to give time. 
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did not arise. ‘Ubicunque reus ita liberatur a creditore ut natura 
debitum maneat, teneri fidejussorem respondit. Cum vero genere 
novationis transeat obligatio, fidejussorem aut jure aut exceptione 
liberandum'.’ And with regard to agreements not to sue, 
‘ Debitoris conventio fidejussoribus proficict, nisi hoe actum est ut 
dumtaxat a reo non petatur a fidejussore petatur; tune enim 
fidejussor exceptione non utetur*.’ To which we may add Mr. 
Hunter's commentary-—‘ Unless a contrary intention was indicated, 
an agreement not to sue the principal debtor was construed as an 
agreement not to sue the surety; because if the surety were obliged 
to pay he could compel the debtor to indemnify him and thus the 
debtor would gain nothing by the release. But if it were specially 
agreed that the debtor alone should not be sued, the creditor still 
had his remedy against the surety*.’ The result seems to be 
that by Roman Law if the debt was discharged the surety was 
discharged. If there was merely an agreement not to sue the 
debtor the agreement enured to the benefit of the surety if rights 
against him were not reserved, otherwise not; but in any event he 
was not discharged. The English Law of Principal and Surety is 
to such an extent identical with the Roman as to raise in the mind 
the suspicion, perhaps not ill-founded, that the first mentioned was 
borrowed from the latter. Why then this difference between the 
two systems of jurisprudence ? 

To sue the surety after agreeing to give time to the debtor is 
probably a fraud on the debtor. And to interfere with a surety’s 
right to be subrogated does no doubt discharge the surety. The 
question we have to ask ourselves is, How was this fraud on the 
debtor brought into play so as to interfere with the surety’s right 
to be subrogated, and so discharge the surety? We are not sur- 
prised to learn that ‘the doctrine was first introduced in equity 
that if a creditor gives time to the principal debtor the surety is 
discharged *’ ; and the possibility suggests itself that the explana- 
tion of the doctrine may be found in the practice of the Court of 
Chancery in dealing with cases of this nature, moulded as that 
practice necessarily was to fit the form in which the case presented 
itself to the Court. Now in Ranelaugh v. Hayes, 1 Vern. 189, Lord 
Guildford laid it down that ‘at any time after the money (a bond 
debt) becomes payable on the original bond this Court will decree 
the principal to discharge the debt, it being unreasonable that (the 
surety) should always have such a cloud hang over him.’ It appears 
therefore that surety, creditor and debtor were all before a Court of 


* Dig. XLVI. 1, 60. * Dig. Il. 14, 21, et seq. 
* Hunter, Roman Law, 3rd edition, p. 575. 
* Melville vy. Glendinning, 7 Taunt, 126. 
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Equity, the surety claiming relief and being entitled to a decree of 
the Court that the debtor should pay the debt to the creditor. But 
the Court would not make the decree where the debtor had for 
good consideration purchased the right to postpone payment, for 
that would have been to interfere with the rights of the debtor. 
On the other hand, to refuse the decree is to interfere with the 
rights of the surety, or, in other words, to discharge him. Thus the 
fraud on the debtor brings about the discharge of the surety. This 
relief of the surety having been originally a matter of claim 
became in time a matter of defence’. 

The same principle, it seems, came to be applied in Courts of Law 
to the case of bail bonds or rather recognizances by bail. The bail 
were entitled at law to surrender the debtor at the appointed day. 
If the creditor gave time to the debtor the bail could not surrender 
at the appointed time, and were therefore discharged*. Possibly 
through this entrance the Equity doctrine in its full force was 
introduced into the Courts of Common Law. 

Watrer Hussey Grirritu. 
? Compare the origin of the equity to a settlement, which being originally matter 


of defence came in time to be claimed by a married woman as plaintiff. 
2 See Melville v. Glendinning, 7 Taunt. 126. 








THE CANADIAN FISHERIES APPEAL. 


rPXHE recent decision of the Judicial Committee of the Privy 

Council upon the appeal from Canada in what is known as the 
Fisheries Case' is of extreme interest to the student of the consti- 
tutional law of the Empire, on account of a principle which the 
Board there lays down in respect of the legislative powers vested 
in Canadian legislatures, a principle which, so far as I am aware, has 
never been laid down before with regard to any colonial legislature, 
and which seems likely to be far reaching in its effect, and is diffi- 
cult to understand in all its bearings. By section g1 of the British 
North America Act, 1867, the Dominion Parliament is vested with 
exclusive legislative authority to make laws for the peace, order, 
and good government of Canada, in relation, among other things, 
to sea-coast and inland fisheries ; and by section 92 of the same Act 
provincial legislatures are vested with a like exclusive power to 
make laws, in relation, among other things, to property and civil 
rights in their respective provinces. The question arose on the 
appeal, whether the Dominion Parliament had, by virtue of the 
provision above referred to, jurisdiction to authorize the giving 
of fishing leases and licences in waters, the beds of which were 
owned by individuals, or were vested in the Crown as represented 
hy the various provincial governments, that is, were part of the 
public and ungranted lands of the different provinces. 

The Supreme Court of Canada, from whose judgment the appeal 
was taken to the Privy Council, arrived at the same conclusion as 
the Board in the matter, namely, that the Dominion Parliament had 
no such power, but upon an entirely different principle, and one 
which the latter in no way resorted to. With only one dissenting 
voice they held that by analogy to the principle in regard to the 
interpretation of statutes that a Court should assume nothing cal- 
culated to impair private rights of ownership unless compelled to 
do so by express words or necessary implication, the British North 
America Act should not be held to have given the Dominion Parlia- 
ment authority to deal with the question of property or civil rights, 
such as the ownership of the beds of the rivers or of the fisheries or 
the rights of individuals or the province therein, in assigning to it, as 
it had done, the right to legislate with respect to sea-coast and inland 


* AG. for Canada v. A,-G. for Ontario, &c., 98, A. C. 700. 
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fisheries. The analogy between the construction of the provisions 
of a statute and the construction of a legislative power granted to 
a colonial legislature by the Imperial Parliament over a given 
subject-matter may not seem very obvious, but this view of the 
matter did not, I think, present at all the same degree of difficulty 
from a constitutional point of view as does that taken on the appeal 
by the Board. 

Their lordships first point out, as they have done on previous 
occasions, the distinction which must be borne in mind between 
rights of property and legislative jurisdiction, and that the fact of 
legislative jurisdiction in respect of a particular subject-matter 
being conferred on the Dominion legislature affords no evidence 
that any proprietary rights with respect to it were transferred to the 
Dominion ; and further, that there is no presumption that because 
legislative jurisdiction is vested in the Dominion Parliament pro- 
prietary rights were transferred to it. This, I imagine, presents no 
difficulty, and it obviously follows, as the judgment points out, that 
whatever proprietary rights in relation to fisheries were previously 
vested in private individuals, or in the provinces respectively, 
remain untouched by the enactment which assigned to the Dominion 
Parliament legislative jurisdiction over sea-coast and inland 
fisheries ; and whatever grants might previously have been law- 
fully made by the province in virtue of their proprietary rights, 
might lawfully be made after that enactment came into force. But 
the Privy Council go on to say :— 

‘If the legislature purports to confer upon others proprietary 
rights where it possesses none itself, that in their lordships’ opinion 
is not an exercise of the legislative jurisdiction conferred by 
section g1.’ 

Now I presume that when we speak of a British legislature 
possessing property it can only refer to Crown property vested in 
the sovereign who forms a constituent part of the legislature. 
Therefore, the only property which the Dominion Parliament can 
be said to possess is that Crown property which is vested in the 
Crown as represented by the Dominion Government, and the only 
property which a provincial legislature can be said to possess is that 
Crown property which is vested in the Crown as represented by the 
provincial Government. Neither legislature possesses, it is obvious, 
the property of individuals. But the Privy Council laid down 
many years ago, in the case of Hodge v. The Queen, g App. Cas. at 
p- 132, in much the same language as they had previously used of 
the Indian legislature in The Queen v. Burah, 3 App. Cas. 889, and 
subsequently of the New South Wales legislature in the case of 
Powell v. The Apollo Candle Company, 10 App. Cas. at p. 290, that the 
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legislative powers conferred by the British North America Act 
were intended to be, and should be taken as being, as ‘ plenary and 
as ample within the limits prescribed as the Imperial Parliament in 
the plentitude of its power possessed and could bestow.’ This, of 
course, leaves open the question, What are the limits prescribed? 
But certainly it has always been understood as meaning that in 
making laws in relation to the various classes of subject-matters 
assigned to them respectively, the Canadian legislatures had exactly 
the same power as the Imperial Parliament itself to interfere and 
deal with vested rights and rights of property to any extent that 
they in their wisdom saw fit. Thus, in a recent Ontario case the 
Chancellor of the Province, speaking of a provincial Act, says :— 


‘The Act deals with land in Ontario, and the legislature had 
power (so far as abstract competence is concerned) to change the 
ownership, and that without making any compensation. The ex- 
pediency and the justice of such legislation is another matter.’ 


This completeness of authority has been supposed to be one of 
the points in which our Canadian constitution resembled in prin- 
ciple the constitution of the United Kingdom, and which distin- 
guishes Canadian legislatures from those in the United States. By 
virtue of it under our Railways Acts proceedings are authorized for 
the expropriation of private property for the purpose of railway 
construction, and it cannot be supposed that the Privy Council 
intend to impugn the authority by which in this way our legisla- 
tures have, on payment of such compensation as may be adjudged 
proper, conferred upon others proprietary rights which they did not 
themselves possess. Yet I must humbly admit my inability so to 
qualify the principle now laid down by the Privy Council as to 
escape the conclusion that such legislation was w/tra vires. 

Again, the provincial legislature no more possesses the property 
of individuals in the province by virtue of their legislative juris- 
diction over property and civil rights than the Dominion Parlia- 
ment by virtue of its legislative jurisdiction over sea-coast and 
inland fisheries. Therefore, the conclusion would seem to force 
itself upon one that neither the Dominion Parliament nor provincial 
legislatures could pass an Act granting a fishing lease or licence in 
the waters upon the land of private individuals in Canada. But 
here we get into a great difficulty, because the result is that we 
are confronted with legislation relating to the internal affairs of 
Canada which neither Dominion Parliament nor provincial legis- 
latures could enact ; and that is quite contrary to the construction 
heretofore placed upon the British North America Act by the Privy 
Council, as for example in Dow v. Black, L.R. 6 P.C. at p. 280; 
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Valin v. Langlois, 5 App. Cas. at p. 120; Mussell v. The Queen, 
7 App. Cas. at p. 836; Bank of Torouto v. Lamle, 12 App. Cas. 
at p. 588. 

I have studied the verbatim report of the argument before their 
lordships with a view to the elucidation of the difficulties which 
seem to present themselves upon the portion of their judgment 
with which I am here dealing. At one place Lord Davey is re- 
ported as saying: ‘ It may be that the legislative authority was in 
the Dominion over the fisheries, but yet they could not grant 
a licence to fish, which is the exercise of a right of property. It 
may be that they could make regulations for a close time and so 
on, but it does not follow that they can grant a licence to fish 
against the owner of the soil. And when counsel for the Dominion 
Government observed, ‘I know of no possibility of denying that 
the Dominion can take away my copyright and give it to somebody 
else if they choose,’ Lord Herschell is reported as saying, ‘I don't 
know that they could, under sea fisheries and so on, take away the 
property, whatever it was, that was given. They might give such 
rights as to make it remain of very little value to the owner.’ 
And Lord Watson added: ‘ They could not give rights which would 
repeal the statute of 1867. I doubt if they could take away from 
the province property which the British Parliament has said is to 
belong to the province,’ to which counsel for the Dominion Parlia- 
ment is reported as saying, ‘I am satisfied with that.’ 

I do not think that these passages help in the matter, but they 
serve to introduce a further difficulty which arises and to which 
I have not as yet referred. Immediately after laying down the 
principle to which I am referring, and apparently in explanation 
of it, the Privy Council says: ‘If the contrary were held it would 
follow that the Dominion might practically transfer to itself 
property which has, by the British North America Act, been left 
to the provinces and not vested in it.’ Now, it has not been and 
cannot be disputed, I imagine, that all legislative powers granted 
by the British North America Act must be taken as granted subject 
to the express provisions of the Act, and therefore it could hardly 
have been supposed that the Dominion Parliament could take the 
public lands which the Act leaves vested in the provinces and 
transfer them to itself under any of the heads of legislative juris- 
diction assigned to it. And yet it would be a serious matter to lay 
down the doctrine that in legislating on the various subject-matters 
assigned to it, the Dominion Parliament can never dispose of or 
authorize the expropriation of provincial Crown lands. Thus to 
refer once more to the matter of railway construction, it might be 
desired to construct a railway from Manitoba through a part of 





390 The Law Quarterly Review. (No. LVI. 





British Columbia to the Klondike. Conceivably, the Government 
of British Columbia might consider it as greatly to the interest of 
that province that the approach to the Klondike should be from 
the coast, and that this railway, if constructed, would militate 
against the interests of the province. Their lordships’ judgment 
would seem to suggest that in this case the Dominion Parliament 
would have no right to authorize the expropriation of any portion 
of the Crown lands of British Columbia for the purposes of the 
railway, and that so the scheme might be blocked and frustrated, 
though greatly to the interests of the Dominion. If this is so, 
certainly there is no analogy between the legislative power of the 
Dominion Parliament with regard to railways and that of the 
Imperial Parliament; nor could it be truly said, as was declared by 
the late Sir John Macdonald in the debates on Confederation in the 
legislature of the late province of Canada, that as to Dominion 
subjects the federal government was to have the strength of 
a legislative and administrative union. 

The laying down by the Privy Council of the principle that 
a Canadian legislature cannot confer upon others property which it 
does not itself possess, seems to me to have come as a sort. of ‘ bolt 
out of the blue’ to the Canadian constitutional lawyer, though 
perhaps some warning of it was contained in the words of the 
Board in a case decided some sixteen years ago of Dodie v. The 
Temporalities Board, 7 App. Cas. at p. 151, in which they said that 
when funds belonging to a corporation in Ontario are situate or 
vested in Quebec, the Quebec legislature may impose direct taxes 
upon them for provincial purposes under the power in that regard 
conferred by section 92 of the British North America Act, or may 
impose conditions upon the transfer of such funds—‘ But that the 
Quebec legislature shall have power also to confiscate these funds, 
or any part of them, for provincial purposes is a proposition for 
which no warrant is to be found in the Act of 1867.’ But those 
dicta were open to the explanation that they referred to such legis- 
lation as was in that case before the Board, where the legislature 
had not merely confiscated funds of a corporation of the old province 
of Canada vested in Quebec, but had assumed to interfere directly 
with the constitution and privileges of the corporation, which, as 
their lordships demonstrated, they had no authority to do. But 
neither before nor since those dicta has anything been laid down, 
I think, to in any way prepare us to expect what the Privy Council 
have now laid down, and indeed, in one of the earliest cases under 
the Act, namely, 1’ Union St. Jacques de Montreal v. Belisle, L. R. 6 
P.C. 31, the Privy Council upheld a Quebec Act which imposed 
upon the beneficiaries of a Provident Society an enforced commuta- 
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tion of their existing rights in order to relieve the state of financial 
embarrassment into which the Society had fallen. 

The Judicial Committee of the Privy Council have contributed so 
much to the elucidation of the Canadian federal constitution, and 
have inspired so universal a respect for the great care and ability 
displayed in their decisions on the numerous questions which have 
come before them with regard to it, that I need hardly say that it 
is in a spirit of inquiry rather than of criticism that I venture to 
point out the difficulties which seem to me to arise under their 
latest judgment, and of which I, at least, can suggest no solution. 


A. H. F. Lerroy, 











ENGLISH JUDGES AND HINDU LAW. 


HE first and perhaps the greatest difficulty which meets a 
European lawyer whose duty it becomes to administer justice 
according to Hindu law, is to ascertain what the questions are 
which he has to decide. The second, to ascertain what the phrase 
Hindu law means when it is used by a Hindu. 

A European barrister who has gone to India to become a judge has 
the assistance of either his native Indian or his civilian colleague, who 
can at least point out to him the nature of the questions upon which 
he has to make up his mind, and which in many cases he would not 
easily discover for himself. European lawyers in this country have 
no such assistance, and the consequence is that they sometimes 
decide cases without discovering what the real dispute is, and decide 
them on reasons and arguments which are altogether beside the mark. 

The short story of a case which was recently decided by the 
Judicial Committee affords a good illustration of this. 

A few years ago a question was argued before a bench of the 
Caleutta High Court as to the validity of a clause in a Bengalee 
will. Except so far as the meaning of a document is always a ques- 
tion of law, no question of law arose. Ifthe clause meant one thing, 
it was valid, if another, it was void. The testator was a Bengalee 
Hindu, and the will was written in Bengalee. The Pench of the 
High Court was composed of an English barrister and a Bengalee 
Hindu, who after having enjoyed one of the largest practices as 
a Vakil in Caleutta had been a judge of the High Court for ten or 
twelve years. His native language was Pengalee. The Benyalee 
judge sent for the original will, and, after a long and careful study 
of it, came to the conclusion that the English Court translation did 
not accurately represent the Bengalee document, and that the wishes 
of the testator as represented by the Bengalee words were such as 
could not be legally carried out by a will. The English judge then 
asked another Indian judge of the Caleutta High Court, who is also 
a Bengalee Hindu and a very experienced lawyer, whose native 
language is Bengalee, to examine the original will, and see ii he 
agreed with the first Pengalee judge as to its meaning. He did so, 
and expressed his entire agreement with his colleague. Upon the 
opinion of these two Bengalees as to the meaning of a document 
written in their own language, the judgment of the bench was 
given and the clause declared void. The matter was appealed to 
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the Privy Council, who reversed the judgment of the High Court. — 
They treated the English translation as the will, and construing it 
by the rules of construction which English judges apply to English 
documents, they said that the testator did not by his Bengalee 
words mean what the Bengalee judges thought he did. It is 
not surprising that such a decision has not been received with 
enthusiasm in India. 

The second difficulty is a very great one, but perhaps would not 
now be as great as it at first sight appears, if the European judges 
availed themselves with more care of those materials which Hindu 
writers have now placed within their reach. 

The educational advantages which have now existed for many 
years in India have produced a large body of Hindu writers, who 
live in their own castes and among their own people. Many of 
them are Sanscrit scholars as well as widely read in English law 
and literature, and are at the same time practising lawyers of great 
experience. At least four writers of this description have attempted 
to define Hindu law. They are Mr. Justice Guru Dass Ponnerji of 
the Caleutta High Court, the late Dr. Traylaknath Mitra, Pundit 
Jogendro Nath Bhattacharji, and Baboo Golapehandra Sarkar. 
There is practically no difference of opinion between them, but 
Mr. Justice Guru Dass Bonnerji’s authority is perhaps the highest, 
and his lecture on the subject is so clear, that it is well worth the 
attention of any one to whom the subject is of interest. ‘It is of 
course too long to print fully here, but a short extract from it will 
indicate the Hindu view of what Hindu law is. He says :— 


‘We must not suppose that any of the so-called codes, such as 
those ascribed to Manu and Yajnavalkya, though they embody 
many of the prevailing practices of the times, ever represented the 
entire body of laws actually obtaining in the Hindu community, or 
was meant to be enforced as the positive law of that community. 
The researches of modern scholars have shown that most of these 
codes or Smritis in their present form are metrical redactions of 
certain older compilations called Sutras, and that the older Smritis 
and the originals of the rest are not codes but simply manuals for 
the instruction of the students of the Charanas or Schools. More- 
over the importance assigned to custom in the Smritis amply 
proves that besides the rules laid down in those writings there has 
always been a large body of customary laws in full foree among 
the Hindus. 

‘The peculiar construction of the machinery for the administra- 
tion of justice in former times also helped to make the Hindu law 
a law of conscience and right feeling, free from the interference 
of temporal power. Of the several grades of courts, the tribunal of 
first instances and two successive Courts of Appeal were courts 
of arbitration and not constituted courts of law; so that litigation 
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very often came to a close before coming to the king or his chief 
judge. 

‘ The influence of these peculiarities in the nature of Hindu law 
on the gradual development of that law has been most remarkable. 
While on the one hand the belief in its emanation from the Deity 
made it in theory absolutely unalterable by any temporal power, 
on the other hand the very absence of temporal sanction in the 
majority of cases, and the feebleness of its connexion with temporal 
authority, rendered it practically a system most readily adaptable 
to the varying wants of society. Now the changes which have 
taken place in the course of time, both in the internal structure 
and the external surroundings of Hindu society, must have con- 
tinually presented motives for deviating from the rules laid down 
in the primeval codes—motives which could be but insufficiently 
counteracted by the spiritual sanctions by which most of those 
rules were enforced. This led to innovation ; and what was excused 
as necessary or desirable innovation in one generation, came to be 
revered as custom in the next; and thus have been brought about, 
slowly but steadily, those numerous and important changes in the 
Hindu law, which may be seen at a glance by comparing the pre- 
vailing practices of the Hindus with those enjoined or reprobated 
in the Institutes of Manu or any other ancient sage. Instances 
might be multiplied in which practices prohibited by Manu have 
become prevalent, whilst others allowable in his time have become 
not only obsolete, but actually repugnant to the feelings of the 


people. 


*It will be seen from the foregoing observations that the Hindu 
Jaw is a body of rules intimately mixed up with religion, and it 
was originally administered for the most part by private tribunals. 
The system was highly elastic, and had been gradually growing by 
the assimilation of new usages and the modification of ancient text- 
law under the guise of interpretation, when its spontaneous growth 
was suddenly arrested by the administration of the country passing 
to the hands of the English, and a degree of rigidity was given to 
it which it had never before possessed.’ 


The customs and usages by which the Hindus governed their 
lives are in fact the Hindu common or customary law, and there 
can be no doubt that the English tribunals have failed in many 
cases to appreciate this, and have accepted as Hindu law dicta 
which are to be found in some Sanscrit books which happen to 
have been translated into English, but which do not at all represent 
the customs and usages which are, or ever have been, in force 
among Hindus; and it is strange that even now when the best 
informed among the Hindus have written books in English to tell 
us what their customs are, English judges appear to think that 
these men do not know what those customs are, or, as in the case 
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mentioned at the commencement of this paper, know what their 
own language means. The best mode of making this clear will be 
to take one or two branches of Hindu law, ascertaining what such 
law is according to the custom of the Hindus as far as this is 
possible from the materials provided by Hindus themselves, and 
to contrast it with the Hindu law of the English Courts on the 
same subject. In this paper the custom of adoption will be con- 
sidered from this point of view. This custom has been the subject 
of much litigation before the British Courts both in India and in 
England. 

Before considering the decisions of the Courts and the opinions 
of text-writers, both Indian and European, on the various questions 
which have arisen out of the Hindu law, or custom or usage of 
adoption, it is well to notice that all writers—except perhaps Pundit 
J. N. Bhattacharji—from Dr. Julius Jolly in 1883 to Baboo 
Golapchandra Sarkar in 1897, are agreed that the usage of adoption 
among Hindus is the survival of an archaic institution based upon 
the principles of slavery, whereby a man inight be the subject of 
dominion or proprietary right, and might be bought and sold, or 
given and accepted, or relinquished, like the lower animals. The 
consequence of this must at least be, that as the right or power 
to adopt was not created by any of the precepts of any of the 
Hindu sages, it is not xecessari/y confined within the limits which 
they assign to it: in other words it is not, wecessarily, only what 
they describe. 

The litigation which resulted in the first judgment of the 
Judicial Committee on the subject commenced in 1815, and the 
question involved in it, was whether a Hindu of one of the three 
higher castes could adopt a second son whilst his first adopted son 
was living; in other words, whether such a man could have two 
adopted sons living at the same time. 

In those days there were attached to the English tribunals in 
India certain officers called Pundits, who were learned Hindus, 
whose office it was to inform and advise the European judges on 
any questions of Hindu law or custom which came before them. 
In the course of this litigation six of these Pundits were 
consulted by the judges in India, and five out of the six advised 
that, in their opinion, the second adoption was within the 
power of the adopter, and gave the adopted person the status of 
a son. The judges in India accepted this view, and the judgment 
of the Courts there was in accordance with it. The judgment of 
the Judicial Committee was given in the year 1846. They refused 
to accept the opinion of the majority of the Pundits and reversed 
the judgment of the Courts in India, holding that the second 
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adoption was not within the power of the adopter, and that the 
person whom he had professed to adopt had not become his son, 
according to Hindu law or custom. The judgment of the Judicial 
Committee is remarkable, inasmuch as the members do not profess 
to have any independent knowledge or learning on the subject, but 
merely content themselves with balancing the authorities and 
arguments which had been placed before them. Down to a point 
they appear to have considered that this balance of authority was 
in favour of the second adoption, but eventually came to the 
conclusion that it was invalid on the authority of the English 
translations of two Hindu works, the Dattaka Mimansa and the 
Dattaka Chandrika. In the end they decided the question on the 
authority of those two works, and on their authority alone. 

In 1880 the question whether two widows of the same man could 
each validly adopt a son at the same time in pursuance of an 
authority conferred upon each of them by their husband, was tried 
by Baboo Gopi Nath Mookerji, the Munsif of Garbanda, who found 
that they could. His name shows that the Munsif was a Brahmin, 
but whether he was, or was not, in caste does not of course appear. 
His decision was reversed in 1881 by Mr. Beighton, the district 
judge, and the reversal was upheld in 1882 by a Division Bench of 
the Caleutta High Court following a decision of Sir John Phear, 
a former judge of that Court, in 1865, on the ground that ‘the 
power to adopt rests solely upon the religious necessities, so to speak, 
of the /a//er, and is limited by them. It does not extend to enabling 
him to do more than is, at the time of exercising it, reasonably 
sufficient to satisfy the purpose for which the law exists.’ 

The doctrine that the spiritual benefit of the adopter is the only 
possible object of an adoption, and that unless the adoptive father 
is in need of a son for his own spiritual benefit, a valid adoption 
cannot be made either by him or by his wife or widow, appears to 
have no foundation, either in the writings of the sages or in any 
usage or custom among any caste or class of Hindus, and it is 
difficult to imagine from whence the idea was obtained. If this 
doctrine were correct, one of the most notorious instances of an 
adoption in Bengal, made with all the solemnity which the counte- 
nance of the Government could give it, would be void. Pundit 
Jogendro Nath Bhattacharji who, as being himself a Brahmin, has 
the deepest reverence for the precepts of the Brahmin sages, devotes 
a chapter of the second edition of his book to the objects of 
adoption. He discusses the matter more with reference to the 
question whether or not adoption is obligatory on a sonless man 
and then states his conclusion in this way: ‘The correct doctrine 
seems to be that an adoption must be made by all sonless persons, 
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excepting only those who, like a female having a step-son, are 
exempted by special texts.’ 

In another part of this chapter the author quotes this text of 
Manu: ‘If one among brothers of the whole blood be possessed of 
male issue, Manu pronounces that they are all fathers by means 
of that son,’ and adds: ‘ Were spiritual purpose the sole object of 
adoption, then a son could not be adopted by one who had a 
nephew. But perpetuation of lineage is not affected by a nephew 
as such; and a man having a nephew can yet adopt a son for the 
last mentioned object.’ 

In his Tagore lectures delivered in 1888 Baboo Golapchandra 
Sarkar dealt very fully with the doctrine of spiritual benefit, and 
showed by reference to the Vedic Hymns and the writings of the 
sages, that originally the motive for the recognition of the various 
kinds of sons was entirely a secular one and quite unconnected 
with religion; and in his Hindu Law published in 18g7 he thus 
sums up the discussion : 


‘It is erroneous to suppose that the law of adoption owed 
its origin to the doctrine of spiritual benefit conferred by 
sons. You cannot associate the sacred name of religion wit 
practices based upon immorality and Jooseness of sexual relation : 
there is no system of religion known that countenances an 
institution partly founded on adultery, seduction, and lust. The 
Hindu religion, which is moulded on asceticism, is not likely to 
sanction the immoral usages relating to several descriptions of sons 
recognized in ancient society. As regards ancestor worship, upon 
which the erroneous view is founded, its ritual shows that that 
ceremony is performed not so much for the purpose of conferring 
any benefit on the ancestors, as for the purpose of receiving benefit 
from them. 

‘On the contrary, the doctrine of spiritual benefit seems to have 
been invoked for the purpose of discouraging the institution of 
subsidiary sons. The Hindu sages, who are the propounders of the 
Smritis or codes of Hindu law, appear to have introduced the 
doctrine of spiritual benefit derived from male issue with the view 
of suppressing the laxity of marriage union, the looseness of sexual 
morality, the institution of subsidiary sons, and the improper 
exercise of pa/ria polestax, They endeavoured to impart a sacred 
character to marriage, to impress the importance of female chastity, 
to discourage the immoral usages of affiliation, and to ameliorate 
the condition of sons and wives over whom the pater familias had 
absolute dominion, extending to the power of life and death.’ 


Mr. Mandlik, in his Hindu Law, published at Bombay in 1880, 
says : ‘ Looking at the Vedas and the Itihasas (histories) and the 
Puranas, it appears to me that the system of adoption was older 
than Manu. The present text in that Smriti simply declares the 
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practice as it was then found in that part of the country where the 
work was compiled. No restriction as to age or number is there 
given. The only limitation is that the person adopted should be 
Sadrisah (similar). The rest of the restrictions and provisions as 
they now appear in some writings are comparatively modern, and 
they are not observed by the people, except that a sonless man 
alone at present adopts a son.’ 

The object of having an adopted son is double, spiritual as well 
as worldly. 

Manu. ‘A sonless man should adopt with efforts a son of any 
description whatever, so that he may offer him the Pinda, perform 
his obsequies, and perpetuate his name. 

In 1883 the Tagore Law Lectures in Calcutta were delivered by 
Dr. Julius Jolly, the Professor of Sanserit and Comparative 
Philology in the University of Wurzburg, on the subject of the 
History of the Hindu Law of Inheritance and Adoption. The 
seventh lecture deals with adoption, and in it the lecturer considers 
the value of the Dattaka Chandrika and the Dattaka Mimansa. 
He thinks the Chandrika the earlier in date, but apparently of the 
least importance, and concludes the lecture in this way :— 


‘It is simply a misfortune that so much authority should have 
been attributed in the Courts all over India to such a treatise as 
Nanda Pandita’s Mimansa, which abounds more in fanciful distine- 
tions than perhaps any other work on adoption, and it is high time 
that the numerous other treatises on adoption should be thoroughly 
examined and given their due weight. Even hitherto, in spite of 
the pressure exercised by the authority of Nanda Pandita, the 
prevailing tendency of decision has been in favour of divesting 
adoption of arbitrary restrictions which have no foundation in 
equity and justice.’ 


In 1885 Jogendro Nath Bhattacharji, an M.A. and B.L. of the 
Caleutta University, and a member of the College of Pundits at 
Nadiya, published the first edition of his Commentary on the 
Hindu Law in the name of Jogendra Smarta Siromani. The author 
is a Bengalee Brahmin who lives among his own caste-fellows as 
one of themselves, is a Sanscrit scholar, and, as his book shows, 
perfectly well understands and writes the English language. 
Speaking of the authorities on the subject of adoption, he says 


(page 113):— 


‘With the exception of the Dattaka Mimansa by Nanda 
Pandita, who lived in the seventeenth century, all the other books 
on the subject are quite modern works, ine most probably 
written after the commencement of British rule. The Dattaka 
Chandrika is commonly ascribed to Devandra Bhatta. But there is 
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ample evidence in support of the tradition that it is the work of 
Pundit Raghomoni of Nadiya, who lived in the latter part of the 
last century.’ 

Further on, at page 116, he says :— 

‘A man having one adopted son living cannot take another son 
in adoption (/tangama v. Alchama, 4 M.1.A., p. 1)’ 

(this is the decision of the Judicial Committee in 1846), and con- 
tinues in the next sentence: 

‘If there be several wives, then each can take a child in adoption 
simultaneously with the permission of the husband. There is no 
direct authority on this point, but if, as will be shown afterwards, 
a woman adopts in her own right, and not as agent for her husband, 


then there can be nothing to prevent simultaneous adoption by the 
several wives of the same man.’ 


On the question of the validity of the adoption of an only son 
this writer says :— 

‘The adoption of an only son is prohibited by the texts of 
Vasistha and Jaunaka. There is considerable difference of opinion 
as to whether their texts are directory or mandatory. It has 
been held in the High Court of Bengal that the adoption of 
an only son is invalid altogether. But the contrary has been laid 
down in the High Courts of Madras, Allahabad, and Bombay. . . . 
The decisions of the several Courts of India being conflicting, the 
question can be settled by the Privy Council alone.’ 

In July, 1885, the question of the validity of simultaneous 
adoption by widows was before the Judicial Committee in an 
appeal from the High Court of Calcutta in the case which has been 
already mentioned in this paper. The Committee upheld the 
decision of the High Court for the reason, as far as can be gathered 
from the judgment, that there was no express text of the Hindu 
law which created the power to make such adoptions, and that the 
Committee did not believe that it was the practice amongst Hindus 
to make such adoptions. 

In 1888 the Tagore Law Lectures were delivered by Baboo 
Golapchandra Sarkar, an M.A. and D.L. of the Caleutta University, 
a Sanscrit scholar, and a very distinguished vakil of the High 
Court, the subject being the Hindu Law of Adoption. 

Baboo Golapchandra Sarkar is a Hindu, but is not a member of 
either of the three higher castes. 

In his lectures Baboo Golapehandra claims to have established 
the following propositions, and a careful perusal of his lectures 
shows that he makes a very strong case in support of his claim :— 

1. That the usage of adoption did not owe its origin to the 
religious belief that a son is necessary for the salvation of man. 
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2. That the authority of the Dattaka Mimansa has been very 
much overrated, and that the Dattaka Chandrika was a literary 
forgery, concocted for the purpose of supporting the case of a 
claimant by adoption in a suit pending before the Supreme Court of 
Calcutta at the close of the last century. 

3. That neither sages nor commentators prohibit an adoption 
in the lifetime of an existing adopted son. 

4. That neither the sages nor the commentators have laid 
down any rules restricting the boy to be adopted. 

5. That a woman adopts in her own right, but requires the 
assent of her husband, or of his kinsmen after his death, in con- 
sequence of her want of legal discretion, and that there is no text 
or dictum by any sage or commentator by which simultaneous or 
successive adoption by two or more widows of the same man with 


his consent is prohibited. 
With reference to the custom of the people in such cases he 


Says :-— 


‘It is worthy of remark that the judgment of the Judicial Com- 
mittee in the case of Rangama v. Alehama shows that an important 
feature of the case was not presented to the Court for its considera- 
tion, namely, whether the fact that the first adoption was made 
conjointly with one wife and the second with another had any 
bearing upon the question. The entire-argument proceeded on the 
assumption that the wives were nonentities, and the adoptions were 
made by the husbands alone. The power of females to adopt, and 
the character in which they do so, are matters that were necessary 
to be considered before a right conclusion could be arrived at in 
that case. I shall deal with them hereafter, but I here allude to 
them as they may have some connexion with the usage of double 
adoption by him having two wives. We find many instances of 
such adoption in Bengal which would be sufficient to establish the 
validity apart from law, if it were not also to raise a doubt that 
the law itself had been misapprehended. It is often the practice 
of men who adopt, that when they fail to get a son by their first 
wife, they espouse another under the belief that the first wife is 
barren, and in the hope that the second will present them with 
a son, and should this hope turn out false, they proceed to adopt. 
Now they feel a great difficulty, which might only be partially 
imagined by those unacquainted with the condition of a Hindu 
husband having two rival wives. His treatment of both wives 
must be impartial, at least externally, in order that he may live 
in peace. 


‘It is, however, exceedingly difficult for a litigant to prove this 
usage to the satisfaction of a court of justice, because the practice 
of adoption itself being confined to a particular class, instances of 
the usage are to be collected from different districts, and it is 
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almost impossible for a party to have the information about them 
and the means to prove them. But the number of cases that 
came to the notice of experienced lawyers of the Bengal High 
Court may justify a fair presumption in favour of the existence 
of the usage, especially in a matter on which the law itself is 


doubtful.’ 


Baboo Golapchandra discusses the question of the validity of 
the adoption of an only son with great minuteness and at con- 
siderable length. He comes to the conclusion that the prohibition 
is directory and not mandatory, and that the adoption is valid. 
After an elaborate examination of the Sanscrit books and of the 
Rules of Construction, he says :— 


‘It is clear that if you were to form an opinion upon what can 
be gathered from the Sanscrit books on law—that is to say, if the 
question is decided as one of first impression—there can be but 
one conclusion, that such adoption is valid.’ 


It is well known in Bengal that Baboo Golapchandra is a very 
accomplished scholar. 

Rao Sahib Visvanath Mandlik, of Bombay, takes precisely the 
same view as Baboo Golapchandra of Caleutta of the validity of 
the adoption of an only son. He says in the passage which 
has been already quoted that the only restriction on the power 
of adoption which is observed by the people, is that a sonless 
man never adopts, and this is in accordance with every one’s 
observation. 

In 1893 Jogendro Nath Bhattacharji produced an enlarged 
edition of his Commentaries on Hindu Law. In it he says:— 


‘The Dattaka Chandrika is commonly ascribed to Devananda 
‘ Bhatta, but there is enough evidence that it is the work of Pundit 
Paghumani of Vilargachi, near Nadiya, who lived in the latter part 
of the last century and died about the year 1816, according to the 
information which I have from one of his grandsons.’ 


In the course of his discussion on the subject of adoption. the 
author affirms :— 
(a) That only a sonless man can adopt. 
(4) That the twice-born classes cannot lawfully adopt— 
1. The daughter's son, 
2. The sister's son, 
3. Maternal aunt’s son ; 
and further, that the boy to be adopted must be such as to bear the 
reflection of a son, i.e. the boy must be the son of a mother between 
whom and the adoptive father there could be a legal nyoga or 
appointment to raise issue. 
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But on the question whether each of two or more widows of the 
same man can make a valid adoption with his consent, he says :— 


‘Where a man having more than one wife authorized each of 
them to adopt a son, the adoptions made by them cannot be con- 
sidered as invalid. It is generally believed that when a wife or 
widow adopts she does so as agent only for her husband. But there 
can be no doubt that this doctrine is erroneous, and that there is 
nothing in the Shastras to prevent each of the wives or widows 
of the same individual from adopting a son to herself. In facet, the 
validity of such adoption was upheld by the late Sudder Dewany 
Adalut of Bengal in a case in which a Hindu, having two wives, 

ave authority to each of them to adopt a son. The High Court of 
ngal and the Privy Council have, however, held otherwise in 
more recent cases.’ 

In this edition the pundit devotes Chapter X to the considera- 
tion of the question of the validity of the adoption of an only son. 
He takes much pains to refute some of Mr. Mandlik’s arguments, 
and appears to think that, on the true meaning of the Sanscrit 
texts, the prohibition is mandatory ; but he does not arrive at any 
definite conclusion, and says at last :— 

‘To me it seems that the correct solution of the question depends 
chiefly on the view that may be taken of the basis of the right to 
adopt. If it is based upon texts it must also be limited by texts. 
If the fact of adoption is not a secular act, and is like a Jaga or 
Vrata, then it can be performed with such materials only as are 
eligible according to the Shastras.’ 

In September, 1892, a case was decided by Syed Akbar Hakim, 
the subordinate judge of Cawnpore, which involved the question 
whether the Hindu law of the School of Benares prohibited the 
adoption among the three higher castes of Hindus of a sister’s son, 
of a daughter's son, or of the son of the sister of the mother of the 
adopter. The subordinate judge, whose name shows that he is 
a Mahomedan, decided against the adoption, and in doing so 
followed a long series of decisions of the High Court of the North- 
Western Provinces. The decision was appealed to the High Court, 
and was eventually decided by a full Bench, which consisted of all 
the six judges of the Court, five of whom were Europeans and one 
(Mr. Justice Bonnerji) a Hindu, and, it may be worth while to 
notice, an orthodox Bengalee Brahmin, whose family residence is 
at Hooghly, near Calcutta, but the whole of whose professional life, 
twenty-three years, has been spent in the judicial service in the 
North-Western Provinces. 

The judges differed in opinion. The Chief Justice and three of 
the other judges held that the adoption was good, on the ground, 
shortly, that the Dattaka Mimansa and the Dattaka Chandrika 
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were not books of authority in the Benares School, and that such 
an adoption is not prohibited by any text which is binding on that 
school. Mr. Justice Bonnerji and one other judge thought that the 
adoption was bad. Their judgment was given by Mr. Justice 
Bonnerji, and, although he relies on the Dattaka Mimansa and the 
Dattaka Chandrika and alleges that they are generally accepted as 
authorities, the impression created by a careful perusal of his 
judgment is that he knew quite well what was the sentiment and 
practice among his caste-fellows, and that he was endeavouring to 
find authors whose books would support what he knew to be the 
feeling and usage. The key to his judgment is to be found in the 
following passage :— 


‘Mr. Golapchandra Sarkar’s assertion (Tagore Law Lectures, 
1888, p. 335) that instances of the adoption of a daughter’s son or 
a sister's son among the Brahmins of Bengal are not now rare is, 
as far as 1 am aware, not well-founded ; and I have the authority 
of a late eminent Hindu judge of the Calcutta High Court to say 
that not only is such an adoption unknown among the Brahmins 
of Bengal, but it is rare even among Sudras. In these provinces— 
even among Jains, who are not ordinarily governed by the Hindu 
law, and who have a special custom of their own—the adoption of 
a daughter’s son or a sister's son or a mother’s sister’s son is, as far 
as my judicial experience goes, uncommon; and in the course of 
my experience as a judicial officer in these provinces, extending 
over a period of twenty-three years, I cannot call to mind a single 
instance, except the present case, in which such an adoption among 
the three higher castes was alleged to have taken place, or was 
asserted to be valid.’ 


Mr. Justice Bonnerji would certainly be in a better position to 
know what were the feelings and usage of Bengalee Brahmins 
than Baboo Golapchandra. 

In 1897 Baboo Golapchandra published a small but extremely 
useful little book on Hindu Law, in which, in the chapter on 
adoption, he practically reaffirms all that he said in his Law 
Lectures in 1888. 

It appears, then, that two points connected with the usage of 
adoption have been decided by the Judicial Committee, and that 
two others have been litigated in the various High Courts in India, 
which have come to different conclusions with regard to them. 
The Judicial Committee has ruled: first, that an adoption by a man 
who has at the time a son either real or adopted is invalid; and, 
second, that simultaneous adoptions by the several wives or widows 
of the same man are all invalid, or that. if such wives or widows 
make adoptions successively, all but the first are invalid. It is 
remarkable that in each case the English judges have refused to 
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accept the opinions of the Hindus themselves as to what their own 
customs are. 

The first ruling was no doubt based on a misapprehension of the 
value of two Sanscrit books which happened to have been trans- 
lated into English, and is not in accordance with the precepts of 
the Hindu sages. But, whether it is right or wrong, it is perfectly 
harmless, as in the present state of Hindu society no one is likely 
to wish to have more than one adopted son. The second decision 
is peculiarly unfortunate. It is not only based upon an entire 
misapprehension of the whole meaning of the Hindu law and usage 
of adoption, but is opposed to the everyday practice of Hindus all 
over India; a practice which has not been and will not be affected 
by the decision of the English tribunal, the only effect of which has 
been and will be to hand over the property of the people who 
adhere to their own customs to the money-lenders, who are aware 
of those decisions which are not in accordance with the customary 
law of the people, and who habitually use them for their own pur- 
poses. This particular decision has already destroyed more than 
one respectable family, whose only crime has been that they have 
followed the customs of their forefathers, and it wil] destroy more 
unless some means can be found by which it can be reversed. 

Of the two questions upon which the various High Courts in 
India have differed, the question whether the adoption of an only 
son is valid is by far the most important. The other is one which 
will very seldom arise, as if the higher castes look upon the adoption 
of the son of a woman whom the adopter could not marry as in- 
famous, they will not, except in very rare cases, make such adoptions. 
Adoptions of only sons are not infrequent and are certainly not 
looked upon in the same way, and if the Judicial Committee should 
ever be called upon to decide finally whether such adoptions are 
valid, it is very earnestly to be hoped that they will think of the 
warning contained in Dr. Julius Jolly’s lecture, and not continue 
to surround adoption with arbitrary restrictions which have no 
foundation in equity and justice, and are not in accordance with 


the customs of the Hindus. 
W. C. Perneram. 








THE APPLICATION OF INTERNATIONAL LAW DURING 
THE CHINO-JAPANESE WAR'. 


FEXHERE were countless occasions on which important questions 

of International Law arose during the recent war between 
Japan and China, and I think there were many cases which 
are worth taking as good precedents in that branch of law. 
In respect of prize law only, on nearly a hundred occasions the 
questions presented themselves concerning which I was specially 
commissioned to make inquiries. But at present only a few of 
these are known to the world. I am not surprised that such 
important matters should still remain in such a condition, for 
accounts of them are kept in the archives of the Far East, and no 
opportunity has been given for their introduction to Europeans on 
the other side of the world. It seems a matter for regret that these 
facts should be kept any longer in obscurity. Fortunately I had 
exceptionally favourable opportunities to examine these occurrences 
during the war, and at the close of hostilities I was also com- 
missioned to compile all these matters in the official history. Let 
us then describe here what happened in the course of the war, as 
regards the maritime international law. 

It was the earnest intention of the Japanese Government to do 
everything in accordance with International Law, and the first 
paragraph of the Japanese Imperial Rescript contains the following 
words :— 

‘We command each and all of our competent authorities, in 
obedience to our wish and with a view to the attainment of that 
aim, to carry on hostilities by sea and land with all means at their 
disposal, consistently with the law of nations.’ 


At the very beginning of the war the Japanese Government 
thought it would be the most convenient and civilized course to 
make some communication with China regarding the exemption 
of private property on sea. China was not a signatory of the 
Declaration of Paris, and, moreover, she had never made any effort 
to enter into any convention of such a kind; but it was the purpose 
of Japan, notwithstanding the nature of her opponent, to give an 
example of generosity by carrying on hostilities in an enlightened 
and lawful fashion. 


' By Sexve Taxanasnt, Professor of Law at the Naval University in Tokyo, and 
compiler of the official history of naval warfare during the Chino-Japanese War. 
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Apropos of this, on August 6, 1894, the Chinese Government 
sent a note through the American ministers in Tokyo and Pekin 
regarding the exemption of merchant vessels in China and Japan. 
The Japanese Government at once replied to this in the affirmative. 
The answer was as follows :— 


‘If the Chinese Government guarantees the exemption of 
merchant vessels, Japan has no objection to exempt all such from 
capture, except those which have contraband on board or those 
which are running blockades.’ 


On the 1oth, the Chinese Government sent a letter saying that all 
the ships which belong to the steamship companies under the pro- 
tection of the Japanese Government and those of the Chau-Shang- 
Kiuk must be exempt. 

Thus things went swimmingly so far; but there remained 
a serious ground for doubt, because in the Proclamation of the 
Chinese Emperor we find the following words :— 


‘We also command the Manchu Generals, Viceroys, and 
Governors of the Maritime Provinces, as well as the Commander- 
in-Chief of the various armies, to prepare for war, and /o make every 
effort to fire on the wojen" ships if they come into our ports, and utterly 
destroy them. 


This is clearly contradictory to the Chinese note quoted above. 
The Japanese Government acted cautiously in making sure whether 
the Proclamation or the note would be acted upon, and sent a dis- 
patch asking whether China would correct the Proclamation or 
not. The Chinese Government was much puzzled, and at last gave 
an answer informing Japan that only the ships which were staying 
in neutral ports and those engaged in other than Chinese coasting 
trade would be exempt from capture. 

This answer was sheer nonsense, because, in the first place, it is 
obvious that belligerents cannot detain an enemy’s vessel in 
neutral ports, and there was no necessity for communication regard- 
ing this matter. In the second place, according to the answer 
returned by the Chinese Government, the terms of the Proclamation 
were still existing, and consequently the Japanese ships going to 
the coast of China would be fired upon and utterly destroyed by 
virtue of that order. If such barbarity were permitted we could 
see no need for the communication. For these reasons the 
Japanese Government was not satisfied with this answer, and after 
some correspondence communications ceased. 

But Japan did not weary of her law-abiding intention. As soon 
as the war commenced she issued a Prize Act and constituted 


' An ancient and familiar Chinese term for Japanese. 
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a Prize Court at Sasebo, one of the naval stations of Japan. Many 
other laws and institutions were made at this time, but here I will 
describe only those which pertain to naval affairs. The Japanese 
Prize Act contains thirty-two articles, which are derived from the 
standard works of Professor Holland and Sir Godfrey Lushington. 
The constitution of the Prize Court is based upon the English, 
German, and French systems. 

While organization and legislation were going on upon the 
mainland, the Japanese squadron was enforcing the belligerent 
rights. In fact, Japan was never backward in enforcing her 
rights, although she has always been careful to perform her duties 
in accordance with International Law. 

Here we may note the prudence of Japan in bringing lawyers to 
the field as advisers to the Commanders-in-Chief of the army and 
the navy. For the army Mr. Nagao Ariga, the writer of ‘La Guerre 
Sino-Japonaise au point de vue du Droit International, was 
ordered to go, and always attended the Commander-in-Chief, 
Count Oyama. For the navy I myself was ordered to go on board 
the flagship as a member of the staff-bureau of Admiral Ito to give 
advice in respect to legal matters. 

It was a short time after the Auwshing affair that I went to the 
squadron. 1 joined the squadron at the mouth of the Tai-don 
River in Korea. Before my arrival there had been only two cases 
under the Prize Law. One of them was the Aowshing affair and 
the other was the Clao-chou Foo affair. From the time of my 
joining the squadron until the end of the war, there arose seventy- 
nine cases for the application of the Prize Law. 

On looking through the list ' the following points come out :— 

1. At the beginning of the war the affairs were very few, but 
gradually increased. Moreover the sphere of visitation, search, and 
detention gradually extended over every part of the seas in the 
Far East. 

2. This sphere approaches nearer and nearer to the coast of 
China. 

3. Notwithstanding the occurrence of so many affairs, only one 
case, that of the l’4-savg, was brought to the Prize Court. 

Let us now make some inqviries into the reason of the above- 
mentioned phenomena. 

1. Why were the affairs so few at the beginning of the war, and 
gradually increased ? 

This fact entirely depended upon the expansion of Japanese sea- 
power. It is very interesting to notice that the number of affairs 
regularly keep pace with the extension of the sea-power. In 


* The particulars will appear in full in the writer's forthcoming book. 
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general, the sea-power of Japan expanded at three stages during 
the war '. 

The first period extends from the outbreak of the war to the 
battle of the Yellow Sea (July 25—September 17, 1894). 

During this period the sea-power of Japan did not yet stretch 
over the Yellow Sea, as the strong Chinese squadron was still in 
existence. This is the reason why at this period the Japanese 
squadron could not engage in visitation, search, and detention. 
Here it will be noticed that the Kowshing affair alarmed the 
owners of neutral ships, and they did not venture so far from 
China as before. This is also a good reason why the Japanese 
fleet met with but few ships in Korean waters. 

The second period is from the battle of the Yellow Sea to the 
occupation of the Gulf of Tai-lien and Port Arthur, and down to 
the surrender of the Chinese squadron (November 22, 1894— 
February 12, 1895). During this period there occurred but few 
affairs, just as in the former period. This was due to the fact that, 
although the sea-power of Japan extended over the Yellow Sea 
after the great battle, the remnant of the Chinese fleet was still 
at Wei-hai-wei, the opposite peninsula to Rio-tung. Thus the 
Japanese squadron had no leisure to visit and search ships. More- 
over, after the naval occupation of the northern part of the waters 
of the Far East, the neutral ships never attempted to pass this way. 
Hence the paucity of prize affairs. 

The third period lasts from the surrender of the Chinese squadron 
to the end of the war (February 12—May 8, 1895). During this 
period all the seas of the Far East came under the control of 
Japanese power, and the Japanese squadron had little with which 
to occupy itself, except the enforcement of the prize law. Thus prize 
affairs increased everywhere except at Shang-hai, Chie-fu, and other 
free ports where an analogy of neutral power was thought to exist. 
Consequently the expansion of the sea-power bore a very striking 
proportion to the number of the prize affairs. 

2. Why was the sphere of visitation, search, and detention so 
extended at the close of the war that it came near to the coast 
of China ? 

The reason will be rendered very clear by the above explanation. 
But let us here test our inquiries from other points of view. The 
extension was due to two causes:—(a) the change in Japanese 
strategy ; (4) the effect of the treaty for the armistice. 

(a) The change of the Japanese strategy during the war. 

I donot venture to mention here the many stratagems employed in 


* The details will be found in my work, ‘The Expansion of Japanese Sea-power 
during the Chino-Japanese War.’ 
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naval warfare, which are quite outside the sphere of the present 
inquiry. But we must refer to the two great systems of strategy 
for the purpose of solving the last question. The one form of 
strategy is employed in the offensive and the other in the 
defensive but active ‘method of naval warfare, which has lately 
received the name of ‘commerce-destroying, or in French ‘ guerre 
de course'.’ - 

The essence of the first system of strategy is the concentration of 
effort upon preparation for attacking the enemy. By the second 
system of strategy it is only intended to maintain a naval war 
by preying upon the enemy's commerce, and to that end it 
is necessary to station the cruisers at vital points which com- 
mercial shipping must pass. This second strategical system was 
adopted by the French navy for many years, and at times had 
a marked effect in inducing her enemies to seek peace. 

During the Chino-Japanese War the first system was the only 
strategy of the Japanese squadron at the beginning of that war. 
Thus the naval force was always concentrated in its anxiety to 
meet the enemy. It will be noticed that, even at that time, it was 
quite possible to engage in commerce-destroying if the Japanese 
squadron preferred to adopt the strategy of the ‘guerre de course.’ 
But this was not the case, and consequently prize aflairs were very 
rare in the earlier period of the war. This will be the most accurate 
answer to the question why prize affairs were so few in the begin- 
ning of the war. 

After the destruction of the Chinese squadron the strategy of 
Japan underwent a complete change, and she turned her attention 
to the ‘ guerre de course’ because there was now no other object on 
which to fall. Thus the Japanese navy diffused its efforts and 
distributed its force at important points where the neutral ships 
would necessarily pass. 

These are the reasons why the points of visitation, &c. were so 
widely scattered at the end of the war. 

(4) The treaty for the armistice. 

On March 30, 1895, the treaty for the armistice was ratified. 
By Art. 4 of this treaty it was provided that the belligerents should 
have the right of visitation and capture even in the time of armistice. 
On the other hand, by virtue of the same treaty, either belligerent 
found nothing to hinder their going very close to the shore of the 
other, for it is difficult to draw any line of armistice on the sea as 
we can on land, and consequently belligerent ships cannot be 
stopped by the same restrictions which could be strictly enforced 


* Mahan’s ‘ Influence of Sea-power upon History,’ pp. 8, 31, 133, 206, 229, 297, 317, 
539- 
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against armies on land, For that reason the Japanese fleet, with- 
out any risk of being fired upon, went very near to the coast 
of China in order to enforce her belligerent rights under the 
provisions of the treaty for the armistice. In consequence prize 
affairs occurred very near the coast of China, as at Taku and other 
parts. 

3. What is the reason that only a single case was brought to the 
Prize Court ? 

Any one who has acted as a prize officer can easily solve 
this question, but for a man who merely reads books and contents 
himself with abstract theories this fact will seem very curious. 
Law-breakers in general are very cautious in concealing their guilt. 
On the sea especially it is very easy to escape capture by throwing 
all evidence into the sea, or by burning it in the furnace, because 
there is ample opportunity to do this between the time of the first 
appearance of the captor and his actual arrival. Of course we have 
a rule in prize law providing for these cases, and enacting that the 
spoliator of ship-papers and other evidence is liable to detention. 
But this rule has proved nominal, and has had very few applica- 
tions in fact. Let us give two instances to illustrate this. . 

On October 16, 1894, a Japanese man-of-war searched the 
Norwegian ship Peik. It was almost certain that many Chinese 
on board were soldiers, but in the absence of evidence we were 
obliged to permit her to go to the hostile port. Soon afterwards, 
as we expected, we learnt that they were Chinese soldiers, and 
that they had burnt their uniforms in the furnaces as soon as 
they sighted the Japanese warship. 

Another instance was discovered during the battle of Port Arthur. 
When the decisive engagement was raging, a steamboat, named 
the Ching-/ong, arrived in the thick of the fight at full speed. The 
Japanese admiral at once sent prize officers, but no contraband 
could be found, except one English and thirteen Chinese. But to 
our surprise, after the occupation of Wei-hai-wei, we found abundant 
evidence that the Englishman on board the Ching-long was the 
well-known Vice-admiral M°Clure, and that the steamer had always 
served as a military dispatch boat during the war. 

As a whole these adventurers were very adroit in avoiding 
capture by skilfully concealing all evidence. Thus the only case 
in which we had the opportunity of detaining a ship would be 
when a ship was carrying ammunition. But such cases did not 
frequently occur. As a consequence, the cases that were actually 
brought to the Prize Court were very few. 

At this point some may object that the recital of these facts 
bears no relation to International Law. But it will be clear that 
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true conclusions cannot be expected from one who has not a sufficient 
number of the actual instances from which these conclusions may 
be drawn by a process of induction. Moreover, applications of 
Prize Law are in themselves nothing but parts of the lawful 
‘guerre de course, and those who wish to understand the Prize Law 
should know the ‘ guerre de course, otherwise they will be in great 
danger of becoming bookish theorists, whose opinions are based on 
elegant but illusory theories without any practical application. 
For this reason I have ventured to explain the relation of naval 
strategy to prize affairs. 

Now let us proceed to state briefly the principal affairs in 
the war. 


1. The Kowshing Affair. 

This is the well-known case which at one time caused such 
excitement among the English people, but was at the same time 
rightly explained by such distinguished Professors as Westlake and 
Holland. In January, 1895, Captain 8. Eardley-Wilmot, R.N., 
described the details of this affair in the Fortnightly Review. In 
general, the statements given by the captain are correct, but 
unfortunately he failed to describe accurately some minute points. 
I should like here to quote the concise statements of those con- 
cerned, but space prevents. 

It was at 7.5 a.m. of July 25, 1894, that the first engagement of 
the Chino-Japanese War took place near the Island of Phung-do, 
in Korean waters. Soon after the battle, which lasted one hour 
and twenty minutes, a transport came upon the scene and was 
stopped by the Japanese man-of-war Naniwa. On examination 
she was found to be the British ship Kowshing, which had been 
chartered by the Chinese Government and was carrying over 1,100 
Chinese troops and ammunition from Taku to Asan. The Naniwa 
ordered the KXowshing to follow her to Japan, but Captain 
Galsworthy, commanding the vessel, replied that the Chinese on 
board prevented him, though he was desirous to do so. The 
captain and crew were threatened with death by the Chinese if 
they made the least attempt to follow the Japanese ship or leave 
the Aowshing. Four hours had been spent in negotiations, but 
all attempts were useless, as the Chinese indignantly refused to 
surrender. The Naniwa signalled to the captain that he and his 
crew should come to the Naira, and this again was thwarted by 
the Chinese. There remained no course for the Vania but to 
hoist a red flag on the foremast, in token that firing was about to 
commence, and at the same time the signal was once more given, 
ordering the captain and his officers to quit the ship at once. 

VOL. XLV. Ff 
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Thereupon the captain without delay summoned all the Europeans 
on the bridge and bade them plunge overboard. Meanwhile the 
Naniwa fired at the Aowsshing and sank her. The captain and 
two officers, who had taken to the water, were rescued by the boats 
of the Naniwa. This was at 1.46 p.m. on the day that she went to 
the bottom in Korean waters ; the spot where she foundered was one 
mile south-east from the southern end of Sho-pai-oul Island’. 

From this affair the following questions arose :— 

(2) When did the war commence? This is the main consideration 
which will determine whether the action of the Japanese navy 
was right or not, and this question was clearly solved by the two 
Professors already mentioned '. 

(4) Was Korea an ally of Japan or neutral at that time? Can 
a belligerent exercise his right in the territory of a neutral? (The 
Kowshing affair took place in the territory of Korea.) 

(c) Can a fleet of a neutral claim that belligerents should refrain 
from enforeing the right of visitation, search, and detention upon 
neutral ships on the high sea, as the English admiral claimed ? 

(¢) Can a neutral man-of-war restore the surviving soldiers to 
their own country, exacting no oath that they would not take 
arms again, as the German and the French warships did in this 
affair ? 


2. The Gaelic and the Sydney Affairs. 


Soon after the war broke out two Americans, by name John 
Wild and George Cameron, made an offer to the Chinese Minister 
Yang-joo at Washington to serve in the Chinese navy for the 
purpose of destroying the Japanese men-of-war. The following 
advice, which came into the hands of the Japanese authorities, will 
explain their enterprise :— 

*Chang-fan Moore, the Chinese secretary of the Chinese Legation 
at Washington, is said to be in town (Providence) to-day on a 
secret mission connected with the war between his own country 
and Japan. It is stated that he has secured the services of 
Lieut. Cameron, who was the fighting master of the Nif/chroy, 
when the ship was made over to Brazil, and John Wild of this cit 
an inventor and also an old navy man, both of whom will 
embark in a very few days for China to enter the service of that 
country’ (Sept. 15, 1894, from Providence). 


The terms of sale of the secrets between John Wild and the 


Chinese Government, which we got from the hands of Wild, were 
as follows :— 


' No. 40, 195, the Official Report of Hydrographical Department of the United 
States, 
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‘Firstly. Upon revealing my secret $10,000 in gold, or its 
equivalent, must be paid to me. 

‘Secondly. After the Government has tried my secret with success, 
then the said Government shall pay me one million of dollars in 
gold, or its equivalent, in the United States money, in such a way 
and at such times as may be agreed upon hereafter. 

‘Thirdly. Furthermore, on all ships captured by the Government 
by use of this secret, the said Government shall pay to me fifteen 
per cent. of the actual valuation of the said ship or ships as prize 
money. 

‘Fourthly. Furthermore, on all warships destroyed by the 
principle thus revealed, the said Government shall pay me ten per 
cent. of the valuation as prize money. 

‘Fifthly. Furthermore, on all vessels used as transports that 
may be destroyed as above, the Government shall pay me five per 
cent. of the actual valuation in money as above described.’ 


Under this contract the two Americans accompanied the Chinese 
secretary, and left the United States on September 16, 1894, on 
board the Gae/ic, and arrived at Yokohama on November 4. As 
soon as the Gae/ic arrived the Japanese war vessel went to her to 
arrest the Americans and the Chinese, who had been quick enough 
to tranship to the French mail Syduey, which left there as soon as 
they had embarked. When the Syduey arrived at Kobe she found 
that the 7'sukuba, a Japanese man-of-war, was waiting for her 
arrival. She was at once searched and the contraband persons 
were taken off her. Meanwhile the British Minister and the 
Consuls of France and the United States sent protests against the 
action of the Japanese navy. Some diplomatic communications 
passed to and fro between them, but no difficulty arose after all. 
It will be interesting to trace here what George Cameron did after 
he had been set at liberty. At Kobe he swore that he would not 
go to China, but afterwards we found him in Wei-hai-wei among 
the Europeans who served as Chinese officers. Many insisted upon 
visiting him with severe punishment, but he was so fortunate as to 
be again released after the war. 

There are many interesting facts in this affair, but I shall refrain 
from going further. The following was the main question at that 
time regarding this case :— 

Can a consul maintain that the right of extra-territoriality 
is predominant over the right of a belligerent, and deny that the 
subject of his own country can be detained by a belligerent within 
the sphere where the right of extra-territoriality exists? This 
is too clear for discussion, but it was at one time insisted upon by 
neutral consuls. 

Ff2 
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3. The Yik-sang and the Pekin Affairs. 


On April 7, 1895, the Japanese man-of-war 7'sukula proceeded to 
Taku for the purpose of searching neutral vessels. On the next day 
she searched an English vessel, the }7/-sang, and found 224 boxes 
in the hold, which were said to be ‘ bamboo-steel’ and ‘ iron-bars,’ 
all unworked metal. On that day the prize officer could not 
tind any contraband, and returned. On the gth the prize officer 
searched the Pekin, a lighter belonging to the Tug and Lighter 
Co., and found 220 boxes containing immense cartridges, which 
were represented as being ‘steel-bars.’ After cross-examination it 
was known that these were transhipped from the )7h-saxg. So 
the prize officers went to the )74-sany in haste and examined the 
captain. The captain calmly replied that these boxes were actually 
transhipped from his vessel, and that as these were already dis- 
charged to another ship he had no more responsibility with them, 
though these were contraband goods; and then he made the follow- 
ing affirmation in writing :— 

‘On the evening of the 8th April two hundred and twenty cases 
of bamboo-steel were discharged into one of the Taku Tug and 
Lighter Co.’s lighter from ss. Yik-sang outside the Taku Bar. 
The next morning this lighter was searched by a search party 
from a Japanese cruiser, and these cases were found to contain 
cartridges instead of bamboo-steel. 

‘This cargo being at the time of this discovery on board another 
vessel, not on board the 174-sang, I decline all or any responsibility 
with regard to it. 

‘ All that I know is that 220 cases of merchandise were shipped 
on board the 174-sang in Shang-hai; that they were said to contain 
bamboo-steel ; that the shipping-order they were received upon 
stated the contents to be bamboo-steel; and that this shipping- 
order was franked and guaranteed as correct by the official stamps 
of the Commissioner of Customs. 

‘Neither I nor any of my officers would have countenanced or 
been privy to the carriage of any contraband of war, and I am 
eg d certain that the British firm we sail under would not 

ave done so either. 
*Rosert C. D. BLapay, 
‘Commander of ss. Yik-sang.’ 


Hereupon the prize officer said to the captain that, though 220 
boxes were transhipped, yet there would remain four more boxes 
in the hold, which were entered in the official cargo-book. Then 
on going down to the hold he found the four boxes, which were 
represented to be ‘ Chinese books’ instead of bamboo-steel, as the 
cargo-book described them. 

On opening these boxes it was found that they contained 
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10,000 cases of ammunition. The captain could give no further 
explanation, and was ordered to go to the Prize Court of Japan. 

Meanwhile the 7'swula examined the Pekiu, took the contra- 
band goods aboard, and set her at liberty, according to Art. xx 
of the Japanese Prize Act, which regulates the case of incapability 
of bringing a ship to the port of adjudication. 

At that juncture the Ji/-savg left for Japan. Or the way it 
was discovered that she was very short of coal and water, and 
consequently she was obliged to call at Port Arthur, where she 
arrived on April 10. The instant that the Japanese officers ordered 
the sailors to coal, the captain refused to do so, and insisted that 
she should be judged at Port Arthur, as he thought that port to be 
the port of adjudication. I explained to the captain that he ought 
to go to the Prize Court for upholding his rights, if he had any. 
But he could not understand the reason, and only replied, ‘I am 
a sailor, and know nothing about law.’ Moreover, he refused to 
give any assistance in the navigation, and persistently declared 
that from that time he would be a passenger but not captain. It 
seemed to us that he was intentionally resisting our orders, under 
the mistaken impression that he might have some chance of being 
released if he acted in so rude a manner. So I tried to persuade 
him to obey our orders, and let him know that it would not be to 
his interest to resist; but he would not yield. Therefore the 
Japanese authorities were obliged to take the ship into their 
own hands. When she was on the point of leaving, the English 
cruiser Porpoise came to Port Arthur and asked the Japanese 
Admiral, Y. Inou , if he might see the captain of the Vih-savg. 
On seeing him the commander of the English cruiser gave 
him kind advice, that it was not to his interest to give way to 
anger, just as I had advised him; but in vain, for it was now too 
late. The voyage was very peaceful, and on the 16th she arrived 
at Sasebo, where her case was judged and the vessel set at liberty. 
I have much to say about this affair, but I shall not venture here 
to make any further remarks. 

Beside these three affairs, the Clao-chow Foo, the Too-nang, the 
Peik, and the Kang-C/i affairs are noteworthy. About all of them 
I shall have another opportunity of giving a concise description 
in my work which I am shortly publishing. 

SakvE TAKAHASHI. 








ALPHONSE PIERRE OCTAVE RIVIER. 


[ 21 juillet dernier, mourait 4 Bruxelles un jurisconsulte iluatre, 
M. Alphonse Rivier. I] ¢tait souffrant depuis quelques 
jours; la veille un mieux sensible s’¢tait manifesté; il avait 
siégé aux examens et présidé une des commissions de la faculté de 
droit ; le 21, au matin, vers trois heures, il se sentit pris de suffoca- 
tion ; il put appeler a l'aide ; dix minutes d’intolérable souffrance 
s'écoulérent. ‘Je meurs,’ tels furent ses derniers mots. Le mal 
lavait terrassé. 

Alphonse Pierre Octave Rivier était né A Lausanne, le 9 novembre 
1835. De solides études le préparérent a la carriére professorale qu'il 
remplit si dignement. Licencié en droit de l’Académie de Lausanne, 
il fut recu, en 1858, docteur en droit de l'université de Berlin ensuite 
d'une dissertation remarquable: De discrimine quod inter regulam 
Catonianam et eam quae lege 29 de R. J. continetur juris antiqui regulam 
interest, et, en 1862, il y obtint l’autorisation d’enseigner ensuite 
d’une autre thése non moins remarquable que la premiére et inti- 
tulée Untersuchungen iiber die Cautio praedibus praediisque. Peu de 
temps apres, il était professeur de droit romain, de droit civil et 
d’économie politique & l'université de Berne. En 1867, il rempla- 
gait, 4 Bruxelles, dans la chaire de droit romain un homme d’une 
valeur considérable, Charles Maynz, qui venait d’accepter les fone- 
tions de professeur de Pandectes & l'université de Litge. A son 
tour, il pén¢trait dans cette ‘Station de missions allemandes,’ ce 
deutsches Missions/and, comme au premier tiers de notre sitcle on 
appelait la Belgique. Un de ses anciens ¢léves, M. Goblet d’Alviella, 
a rappel |’effet que fit le jeune maitre sur les ¢tudiants qui regret- 
taient le départ de Maynz. ‘ Rivier, dit-il, dés ses premiéres legons 
nous montra qu'il possédait les qualités de clarté, de précision et 
d’ampleur qui distinguaient son prédécesseur, et, !homme achevant 
ce que le professeur avait commencé, nous sentimes bientdt nos 
défiances envers ce jeune ¢tranger & la physionomie fine et dis- 
tinguée, mais aux maniéres un peu réservées et froides, faire place 
aux sentiments d’estime et de sympathie dont n’ont pu se défendre 
tous ceux qui l’ont approché & un titre queleonque dans les phases 
diverses de sa carriére.’ 

Rivier réunissait en lui les dons précieux de ]’enseigneur, la netteté, 
la logique, la vue large, joints & une vaste ¢rudition. Il se faisait 
d’ailleurs de Ja mission du professeur la plus noble notion; il 
estimait qu'elle ne se borne nullement d l’enseignement quotidien, 
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ni aux lecons orales. I) écrivait, il publiait. Dans le domaine 
du droit il a exploré et cultivé le champ si ¢tendu du droit romain, 
il a approfondi le droit civil frangais, il a jeté de la lumitre sur 
plus d’un point délicat de la science du conflit des lois ; il a coor- 
donné et systématiquement exposé en une ceuvre magistrale les 
principes du droit international ; pendant plus de trente ans il n’a 
cessé d’apporter Jes plus intcressantes contributions a cette histoire 
littéraire du droit qu'il connaissait micux que personne. II avait 
une activité prodigieuse. Ses livres, sa collaboration aux revues 
et aux journaux, ses travaux pour les socictés scientifiques et pour 
les académies qui le comptaient parmi leurs membres, en sont le 
témoignage. Pendant plusieurs annces il fut le seerétaire 
général de l'Institut de droit international, charge lourde si ]’on 
songe aux nombreuses questions qu’ctudie cette association ; pen- 
dant plusieurs années aussi, il fut le rédacteur en chef de la Rerue de 
droit international et de législation comparée, dont il est resté jusqu’d 
la fin de sa vie le guide et le conseil. En tous ses travaux il 
mettait une note personnelle. Esprit investigateur, il cherchait par 
lui-méme ; i] démolissait au besoin les ‘idoles’ qu’avaient clevées sur 
Y'autel l'ignorance des uns, le servilisme des autres ; il savait aussi 
signaler ce qu'il y avait de vrai dans les théories nouvellement 
édifiées. Le contraste entre Rivier et nombre de soi-disant pro- 
fesseurs d’université ¢tait & ce point de vue tres frappant. Sa 
facilité de travail et son ardeur A la tache unies a ses con- 
haissances accumulées depuis des années le mettaient comme tout 
naturellement au courant des variations incessantes de la pensée 
contemporaine. 

Ses multiples occupations ne l'empéchaient nullement de s’in- 
téresser aux travaux de ses amis. Plus d'un ouvrage important 
renferme dans ]’avant-propos l’attestation de son auteur au sujet 
de la fructueuse et aimable collaboration d’Alphonse Rivier. Au 
surplus, les gouvernements eurent recours 4 diverses reprises 4 son 
jugement sir, A son esprit juridique, 4 son talent de rédaction. I 
fut désigné par la Grande-Bretagne, par la France et par la Russie 
pour trancher des différends internationaux. En d'autres occasions, 
il fut appel¢ & ctudier des questions délicates de politique générale, 
& préparer des mémoires et des notes, & suggérer la rédaction des 
solutions qu'il convenait de faire prévaloir. Ce savant juriste 
s’intéressait aux faits contemporains ; cet homme calme mettait 
de la passion 4 défendre les causes qu'il savait bonnes et justes. 
Ce serait méme un curieux récit que celui des efforts qu'il a tent’s 
en ces deux dernitres années par la presse et par la correspondance 
de tous les jours. Dans un joli passage d'un de ses écrits il 
développe une de ses idées favorites: La patrie est-elle seule- 
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ment dans l’espace? N’est-elle pas aussi dans le temps? L’homme 
n’est-il pas citoyen de son époque aussi bien qu'il est citoyen de 
son pays? N’a-t-il pas envers son époque le ‘devoir d'amour’; 
ne doit-il pas l’aimer & peu prés comme il aime son pays, malgré 
ses défaillances, ses erreurs ? 

Il nous faut signaler de pris son action scientifique. Par la 
finesse de son esprit, par sa claire et lumineuse intelligence Alphonse 
Rivier a conquis une place d’honneur parmi les grands romanistes. 
Rappelons ses beaux livres : L’/xtroduction historique au droit romain, 
dont la premitre édition date de 1871 ; le 7rai/é Aémentaive des succes- 
sions &@ cause de mort en droit romain, paru en 1878; le Précis de droit 
de famille romain, publié en 1891. Dans ces écrits apparait le don 
que possédait l'auteur de rattacher la science juridique 4 l'ensemble 
des connaissances humaines et de montrer dans le développement 
du droit lenchainement ordonné, les multiples liens et l’aboutissement 
final. Quelle grandiose conception que celle de ce droit rigoureux 
de l’'antique Rome se transformant graduellement, s’adaptant par 
une série d’accroissements 4 l’ancien monde civilisé, dominant pen- 
dant prés de mille ans; puis, d travers les siécles, ressaisissant son 
empire perdu, s’aftirmant de nouveau dans une grande partie de 
l'Europe occidentale, pén¢étrant grace 4 la ‘réception * dans les pays 
germaniques, s'annexant véritablement de nouvelles régions et 
finissant par ¢tre, de nos jours, tantét le fondement direct de 
nombreuses l¢gislations particulitres, tant6t leur droit supplétoire 
et leur source essentielle! Peu de juristes ont su faire ressortir 
aussi bien que lui les traits caractéristiques qui ont fait du droit 
romain une des plus puissantes forces civilisatrices, et montrer qu'il 
n'est point l'instrument du despotisme, mais que par lui-méme il 
constitue une affirmation de la personnalité de Vindividu. Il est 
utile de le rappeler 4 une époque qu’entraine un courant malsain et 
qu’emporte la manie de légiférer et de réglementer: le droit le 
plus parfait que lhumanité ait jamais connu se base précisément sur 
la responsabilité de "homme, et ses principes fondamentaux sont 
en contradiction formelle avec toute tentative qui, sous prétexte de 
mesures tutélaires, enléve 4 un ¢étre raisonnable son bien le plus 
précieux, sa liberté. 

Dans une autre branche de la science, Rivier a rendu aux 
jurisconsultes le service de traduire et d’annoter l'ceuvre remarquable 
de M. Asser, les E/émeuts de droit international privé. Le livre date de 
1891 et prend rang parmi les meilleurs manuels sur la matiére. 

Les ouvrages consacrés au droit des gens sont non moins impor- 
tants. Citons la Nole sur la littérature du droit des gens avant la 
publication du Jus belli ac pacis de Grotiue, parue en 1883; la collabo- 
ration au Handbuch des Vilkerrechts de Holtzendorff; le Programme 
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dun cours de droit des gens, publié en 1889; le Lehrbuch des Volker- 
rechts, également paru en 1889; et enfin Ja grande ceuvre, 
Principes du droit des gens, parue en 1896. La méthode, la clarté, la 
précision, l'érudition vaste, les connaissances historiques les 
plus ¢tendues sont les caractéristiques de ces magnifiques travaux. 
Ici aussi se dégagent de nobles legons. Les Princiyes du droit des 
gens notamment sont consacrés a développer la large notion de 
l'indépendance des Etats et de la reconnaissance complete de leurs 
droits. Il ne s‘agit point, ne l’oublions pas, de simples querelles 
d’école, de questions purement académiques. Le probleme de la 
liberté se -pose en droit international comme il se pose en droit 
public, et ce sera l'honneur de Rivier d’en avoir expose et défendu la 
solution juste, la solution vraie. Comme je lai dit sur Ja tombe de 
Villustre jurisconsulte, l'aboutissement de la pens¢ée politique du 
monde moderne ne peut ¢tre prédit avec certitude; Je regard 
humain est borné. Mais A en juger par le passé, & voir le développe- 
ment de l’humanité a travers les ages, on peut dire, semble-t-il, qu’il 
dépend de la volonté des hommes de réaliser le réve de tant d’esprits 
d’élite, la grande Cité des peuples, ]’Etat des nations; une condition 
s impose toutefois: Rivier la signale, c'est le respect de la dignité et 
de la liberté des communautés politiques, et dans cette direction sur- 
tout son influence dans la science du droit des gens sera féconde 


et bienfaisante. 
Ernest Nys. 
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The Conflict of Laws in the Province of Quebec. By FE. Larrevr. 
Montreal: C. Theoret. 1898. Demy 8vo. xvi and 267 pp. 


Tus treatise is not marked by any great originality ; but it is a useful 
little book which on two grounds at least deserves notice. 

Mr. Lafleur’s essay is, in the first place, a very favourable specimen of the 
English mode of treating private international law. Mr, Lafleur considers 
the rules for determining questions raised by the conflict of laws as a part 
of the municipal law of a given country, viz. in the particular instance, the 
Province of Quebec. He has no theory to propound as to the basis of 
private international law, nor does he attempt to explain the reasons which 
have led the Courts of all civilized countries to hold that whilst certain 
matters must be determined by local or territorial law certain other matters 
ought to be determined by foreign law. He has, we may suspect, from 
the tenour of his book never read the ingenious essays of M. Pillet’, 
which if ever they are published in a collected form will produce a marked 
effect on the general way of looking at the rules of private international law. 
He has in short we should suppose, in common with most English lawyers, 
but a slight interest in the theoretical aspect of his subject, but his stringent 
adherence to the positive method of treatment gives to his book a real and 
solid worth. We learn from him what are the principles on which conflicts 
of laws are in fact determined by the Courts of Quebec, and no one who is 
called upon to consider how far rights acquired under foreign law will 
receive recognition in Quebec can do better than study with care Mr. Lafleur’s 

es. . 

The book is in the second place noteworthy as a proof of the extraordinary 
development throughout the whole civilized world of the rules of private 
international law. Scarcely forty years have passed since Mr, Westlake 
could in one small volume of not quite 400 pages give a most accurate 
account of all the principles of private international law which were 
demonstrably followed by the English Courts. Mr. Lafleur is not a diffuse 
writer, yet he fills his book of 267 pages with an examination of the questions 
concerning the conflict of laws actually considered or decided by the Courts 
of the one Province of Quebec. No doubt the existence of different Provinces 
in the Dominion and the neighbourhood of the United States, consisting as 
it does of forty-five different countries, each subject to somewhat different 
laws, may make the conflict of laws a subject which occupies the Courts 
of Quebec more frequently than the Courts of other countries. Still when 
everything is allowed for, the existence of Mr. Lafleur's book has a singular 
significance. It bears witness to the increasing closeness of the connexion 
between all civilized nations. At the beginning of the century writers on 


' See Le droit international privé: Essai d’un systéme général de solution des 
conflits de lois, in the volumes for 1894, 1895 and 1896 of Journal du droit 
international privée. 
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English law scarcely recognized the conflict of laws as a special branch of 
law. The time is not far distant when the rules of private international 
law will be everywhere treated as one of the most important of legal 
topics. 


The Poor Law. By Joun Frevenick Arcupo.y. Fifteenth Edition. 
By James Brooke Litriz. London: Shaw & Sons and Butter- 
worth & Co, 1898. 8vo. lii and 1218 pp. (45#.) 

FirTEen years have elapsed since the issue of the fourteenth edition of 
Archbold’s Poor Law, and after such an interval the task of preparing 
a new edition is one involving no small amount of labour and skill. But 
Mr. Brooke Little seems to have performed his task with success. Since 
1883 there have been a vast number of decisions of the courts affecting the 
poor law, many of which are of far-reaching effect, such as Medway Union 
v. Bedminster Union and London County Council vy. Erith, as well as some 
very important modifications in the statute law, The incorporation of 
these cases and statutes las made it necessary to re-write portions of the 
book. Part I deals with the Poor Law Authorities and Officers; and 
in this branch of the subject, as well as in Part V which is concerned with 
the Poor Rate, the Local Government Acts of 1888 and 1894 and the 
Lunacy Act, 1891, have introduced many changes. These Acts appear to 
have been carefully and intelligently studied, and the effect of their compli- 
cated provisions is clearly stated. We should have thought the subject of 
the qualification and election of guardians might with advantage have been 
treated more fully in a book which must be largely used by clerks to 
guardians, Now that the Local Government Board has at last seen fit to 
issue permanent rules for these elections, there can be no reason, unless it 
be the saving of space, why the rules should not be given together with the 
few notes that would be necessary for their elucidation. 

We cannot agree with the editor’s statement (p. 133) that, when parishes 
are grouped under a common parish council, the overseers for the several 
parishes are appointed by that council. Sec. 19 (6) of the Act of 1894 
seems to make it clear that the overseers are to be appointed by the parish 
meetings of the several parishes. 

No mention is made of the rule in the Parish Meetings (Polls) Orders of 
1894 and 1895, which enables a candidate for the office of overseer to 
withdraw from his candidature upon a poll being taken; nor do we find 
the form prescribed by the Local Government Board for giving notice to 
the guardians of the appointment of overseers, though we are told that the 
notice must be given in ‘the prescribed form’ (p. 134). 

The difficult subjects of Settlement and Removal of the Poor have been 
clearly and fully dealt with, and the many cases decided since 1883 appear 
to be all included in their proper places. 

The 300 pages devoted to the Poor Rate contain the whole law on the 
subject in a most convenient and compact form, and this part of the work 
like the others has been brought fully up to date. 

Practitioners at quarter sessions have been much exercised upon the 
question whether, by reason of sec. 6 (1) (c) of the Local Government Act, 
1894, notices of appeal against poor rates should now be served on the clerk 
of the parish council instead of the overseers. Mr. Brooke Little cautiously 
offers no opinion, and advises that both should be served—the safest course 
no doubt till the point is authoritatively decided. One recent case of 
importance on the law of rating we have failed to find—viz. Port of 
Lancaster Commissioners v. Barrow-in-Furness Overseers [1897], 1 Q.B. 
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166. It should have been cited as authority for a proposition for which no 
authority is given at p. 905. 

A little more care might with advantage have been bestowed on the 
proof sheets. There are several misprints of minor importance, and the 
best reports of cases are not always cited. We have no doubt, however, that 
Mr. Brooke Little's edition of this standard work compares favourably with 
earlier editions, and will be found in the main a trustworthy and compre- 
hensive guide for those engaged in the administration of the Poor Law. 

A Treatise on the Criminal Law as now administered in the United States. 
By E. McCiatx. Chicago: Callaghan & Co. ‘Two vols. 1897. 
La. 8vo, 1359 pp- 

A TREATISE on the Criminal Law may be one of a good many things ; 
and both from its bulk and its contents Mr. McClain’s book may be best 
described to English practitioners as an American ‘ Russell on Crimes’ in 
its first edition. The table of cases fills 165 pages, and such English 
decisions as are referred to are properly accounted for. The complete 
omission of any reference to statutes naturally diminishes the value of the 
work as a book of reference in the eyes of an English reader, though it is of 
course a necessity always binding on an American author, who if he refers 
to the legislation of one State must not neglect that of the other forty-three. 
On the other hand, it gives the author an admirable opportunity for making 
clear such principles as he can extract from decided cases. Judged from this 
point of view we are forced to record an opinion that our newest authority 
has not escaped those dangers which have almost proved fatal to our oldest 
authority who may still be reckoned as among the living. Of the mass of 
cases quoted by such an industrious author as Mr. McClain, collected as they 
are from many places and all time, many are bound to be wrong, and more 
are likely to be useless. The duty of the text-book writer in such cireum- 
stances is to gibbet the former and to neglect the latter. Our author 
unfortunately feels himself bound to record them all, as they were decided, 
and without a word of comment. So he tells us at the beginning of one 
paragraph that ‘to constitute a criminal attempt the act attempted must be 
a possibility,’ and at the end of it that a man who opens a drawer intending 
to steal money out of it is guilty of an attempt to steal, although there is no 
money there. Of course the law on the subject has changed in the States as 
it has here, but an attempt to make the concluding case consistent with the 
original principle is made by the insertion in the middle of the paragraph of 
a mysterious sentence, in which a distinction is drawn between what is 
impossible, and what is impossible by reason of extraneous circumstances. 
The distinction is purely fanciful, and might with every advantage be 
replaced by a few words of intelligent comment. Who is responsible for 
the introduction into American law of the distinction between express and 
implied malice in relation to murder we cannot say, but our author does 
nothing to elucidate it. Express malice, we are told, means an intention to 
kill or do great bodily harm ; implied malice is a wicked intention, not to 
kill, but ‘sufficiently aggravated to make the offence murder.’ In Texas it 
is necessary that this distinction should be explained in every case of 
homicide. After noticing the usual dreary list of cases as to what is 
‘breaking’ in burglary (which can all be summed up in one short sentence), 
we are not altogether surprised to find that the author abandons the task of 
finding a better definition of larceny than that supplied by Blackstone, 
although he does not, as far as we can see, indulge in any speculations as to 
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what meaning may be attached in the matter to the sacred word ‘ possession.’ 
Whether the American Courts yield easily to the old plea that penal statutes 
are to be construed strictly we are quite uncertain, though a considerable 
number of cases are quoted on the point. The prevailing view as to the 
effect of insanity on guilt seems to be much the same in the States as it is 
in this country, though in Mr. MeClain’s hands it is not treated as fully as 
it might be. The envy of practitioners in the criminal courts of this country 
will be excited by the information that it is a good defence to a charge of 
crime that you are a detective trying to induce some one else to commit it ; 
or indeed that it is only an act committed by that kind of person to which 
you are an accessory. 


A Selection of Leading Cases on Real Property, Conreyancing, aud the 
Coustruction of Wills and Deeds, with notes. By the late Owen 
Davies Tupor, Fourth Edition by Tuomas H. Carson and 
Harotp B. Bomeas. London: Butterworth & Co. 1898. La, 
8vo. elxvi and 918 pp. (50.) 

Tae new edition of Tudor’s cases on Real Property will be welcomed alike 
by lawyers and by law students. Those of us who were familiar with the 
old double column arrangement of notes may regret the substitution of the 
single column, overburthened as it is with full references to cases, but the 
alteration has effected a considerable saving of space, and additional room 
was necessary for the numerous references to new statutes and cases 
required to bring the book well up to date. 

The notes to each case are now headed by an index of the sections into 
which they are divided, and the new Table of Contents, which also contains 
these headings, will greatly assist the reader in finding his way to any 
particular point. 

The reputation of the book will be well maintained by the present 
edition, but it is strange that the editors have more than once cited the 
well-known case of //umble v. Shore without noticing that it was overruled 
by the Court of Appes! five years ago: Jn re Palmer, Palmer vy. Answorth, 
‘93, 3 Ch. 369, a case which is not referred to in this hook. 





The Law of the Press: a Digest of the Law affecting newspapers in 
England, India, and the Colonies. By Joserpn R. Fisher and 
J. Anprew Strauan, Second Edition. London: Wim. Clowes 
& Sons, Lim, 1898. 8vo. xx and 419 pp. (15s) 


Tis is an interesting book—interesting and useful alike to the lawyer, 
the publisher, the editor, and all connected with what is expansively known 
as ‘the Press.’ Much new matter has been added to this edition ; recent 
cases are accounted for, and the book generally has been brought up to date. 

Messrs. Fisher and Strahan’s work appears to be exhaustive. The first 
part of the book deals not only with important matters like Libel in adver- 
tisements—citing at length the leading cases on the subject, from Delany v. 
Jones (1803) to Ratcliffe vy. Evans (1892); the law affecting lottery and 
betting advertisements, prize competitions and free insurance coupons ; 
responsibility for illegal matter; copyright in advertisements (dealing 
at length with the recent case of Lamb v. Evans): property in title; joint 
ownership of newspapers and the general position of editors and con- 
tributors; but it does not disdain to consider such comparatively minor 
points as foreign postage and property in advertisement canvassers’ books. 
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Part II deals exclusively with Libel, and Part IiI (a new and useful 
feature) contains a summary of Registration, Libel and Copyright laws 
affecting English newspapers in the Colonies, including—apparently by 
anticipatio.—the Transvaal. Part IV, on ‘ Foreign Press Laws,’ is practi- 
cally confined to the laws of France and Germany. 

Messrs. Fisher and Strahan point out in their Preface that in some 
respects Colonial laws are ahead of our own, notably in the provisions in 
force in some of the Canadian Provinecs and in Western Australia for 
taking security for costs from impecunious plaintiffs in actions for libel 
against newspapers, and in the temporary copyright afforded in some 
cvlonies to telegrams appearing in newspapers. 

We have also received :— 

Bergung und Hiilfeleistung in Seenoth. Von Jouaxnes Lroroip 
Beurenarp. Hannoon: Helwing. 1897. 8vo. xvi and 374 pp.—This 
work deals elaborately with the rules relating to salvage and towage both 
from the point of view of German law and of the law of other trading 
countries, including England. The author shows a very wide knowledge of 
his subject and writes with a lucidity of style which makes his book very 
pleasant reading. E. 8. 

Histoire du Contrat d'assurance au moyen dge. Par M. E. Bensa. 
Ouvrage traduit de I'Italien par Jutes VALERY avec une introduction par 
M. J. Lerort. Paris: Fontemoing. 1897. 8vo. xvi and 108 pp.—This is 
a French translation of M. Bensa’s work, which under its Italian title: ‘ Il 
contratto di assicurazione nel medio evo ; studi e ricerche ’ was very favourably 
received by historical lawyers on the Continent. It deals with the early 
history of maritime and life insurance. M. Lefort in his introduction 
summarizes the results of M. Bensa’s investigations. E.S. 

Encyclopaedia of the Laws of England. Edited by A. Woop Reyton. 
Vol. 1X, Mortmain to Peel Acts. Vol. X, Peerage to Rail. London: Sweet 
& Maxwell, Lim.; Edinburgh: Wm. Green & Sons. 1898. La. 8vo. 
Vol. IX, viii and 576 pp. Vol. X, viii and 644 pp. (208. net.)—These 
two volumes—bringing up the number issued during the year to six— 
contain several admirable articles. Among others may be noted those 
on ‘Municipal Corporations,’ hy Mr. E. Manson; ‘ Negligence,’ by Mr. 
T. Beven; ‘ Neutrality,, by Mr. T. Barclay; ‘Parent and Child,’ by 
Mr. E. L. de Hart; ‘ Partnership,” by Mr. Walter Lindley; ‘ Patents,’ by 
Mr. Lewis Edmunds, Q.C., and Mr. T. M. Stevens ; ‘ Pilots’ and ‘ Pilotage,’ 
by Mr. G. G. Phillimore ; ‘ Poor Law,’ by Mr. W. W. Mackenzie; ‘ Powers,’ 
by Mr. J. Savill Vaizey ; ‘ Principal and Agent’ (one of the longest articles 
in the work) by Mr. W. Bowstead; ‘ Pleading,’ by Mr. T. J. Bullen, 
Mr. C. W. Greenwood, and Mr, Blake Olgers, Q.C.; Mr. Blake Odgers also 
contributes articles on ‘Parish Counei!,’ ‘ Privilege’ and ‘ Publication.’ 
Mr. Barclay coutinues his articles cn various points of International Law, 
and Mr. Thomas Raleigh of matters within the jurisdiction of the Privy 
Council; while Mr. C. Burney writes of ‘Motion for Judgment,’ ‘ Next 
Friend,’ ‘ Office Copy,’ ‘Petition,’ and other questions of practice and 
procedure. 

Pratt's Income Tax, being a full analysis of the provisions of the Income 
Tax Acts, with cases of illustration, explanatory notes, and a copious index, 
Sixth Edition. By Josern Hawortn Repmay. London: Shaw & Scns; 
Butterworth & Co. 1898. 8vo. xxvi, 2co and 34 pp. (78. 6d.)—The 
average layman’s knowledge of Income Tax is limited to the form which, 
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according to Mark Twain, consists of a string of impertinent questions 
expressly designed to make a man report four times his actual income to 
keep him from swearing to a falsehood. Even the lawyer does not always 
find it an easy matter to make his way among the maze of Income Tax, 
Customs and Inland Revenue, Finance and other Acts regulating the pay- 
ment of Income Tax. This book appears to be a trustworthy guide to the 
subject. It is concise; and it gives all needful information as to the 
principles of assessment, deductions, claims to exemption and appeals 
against assessments. The design of the work consists of a simplified 
analysis of the various Acts with notes, and an introductory chapter. For 
the text of the Acts themselves the reader is referred to the larger work of 
the late Mr. Stephen Dowell. 


The duties of an Arlitrator under the Workmen's Compensation Act, 1897, 
with notes on the Act and Rules. By A. Moziey-Starx. London: Stevens 
& Sons, Lim. 1898. 8vo. viii and 136 pp. (58.)—This little book is 
not—like so many works dealing with statutory law—merely an annotated 
reprint of the Act itself: it contains a clear and helpful analysis of the Act 
and an explanation of its scope, which will be of great assistance to the lay 
arbitrator and others who may be concerned in the working of its provisions, 
The lengthy Rules and Forms issued under the Act—hardly less important 
than the Act itself—are also fully dealt with. 


The Philosophy of Law: an argument for its recognition by our 
Universities. By Wittiam P. Coyne. Dublin: Browne & Nolan, Lim. 
1898. 8vo. 28 pp. (6d.)—We agree with Prof. Coyne of University 
College, Dublin, to a considerable extent. He says that the ‘ analytical 
jurisprudence ’ of the Bentham-Austin school is not a philosophy of law at 
all. We prefer to say, with Brunner, that it is a bad and obsolete one. 
But we do wish that critics of Hobbes would be at the pains of reading him. 
To describe it as Hobbes’s position ‘that morality is the creation of positive 
law’ is an inexcusable mistake. Hobbes not only says nothing of the kind, 
but has a whole system of natural Jaw antecedent to positive law, and in 
some respects not mutable by it. The natural right of self-defence, e. g. can 
never be renounced; no law can be binding on the subject until it is 
notified ; and so on, as any one may see in ‘ Leviathan’ or in the ‘ Elements 
of Law.’ It is this kind of misconceived censure which in this country has 
brought the idealist school of jurisprudence into not wholly undeserved 
discredit. 


The Licensing Acts, being the Acts of 1872 and 1874, together with all 
the . . . Acts relating thereto. By the late James Paterson. Twelfth 
Edition. By Win.1am Mackenziz. London: Shaw & Sons; Butterworth 
& Co. 1808. 8vo. Iviii, 400 and 66 pp. (10s. 6d.)\— The twelfth edition 
of a work (of which there have been six editions within thirteen years) 
scarcely stands in need of commendation ; and Mr. Mackenzie, by careful 
editing and a determination to account for every recent case on the subject 
—including &. v. Staffordshire Justices and Smith v. Shann, vepoited so 
lately as August last—has placed ‘ Paterson on the Licensing Acts’ almost 
beyond criticism. 


The History of ‘ The Temple, with special references to that of the Middle 
Temple. By G. Pirt-Lewis, Q.C. London: John Long. 1898. 12mo. 
95 pp. (18. 6d.)—Mr. Pitt-Lewis tells his story pleasantly and with good 
discretion. He concludes with a proposal for a Legal University for the 
Biitish Empiie: a pious wish iu itself, but does Mr. Pitt-Lewis believe 
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that the Inns of Court as now constituted would ever consent to it? On 
p. 2t Mr, Pitt-Lewis speaks of ‘the recent efforts of Sir Frederick Pollock 
end others to elucidate’ the history of English law in the twelfth century. 
Mr. Maitland and Mr. Round should have been named, and Mr. Maitland 
first of the company. 

Two Chapters in the Law of Torts. 1. The Reasonable Man; 11. The 
Unknown Workman. By ¥.T. Piccorr. London: W. Clowes & Son, Lim. 
1898, 8vo. 39 pp. (18. 6d.)—These are lectures delivered to Japanese 
law students in their own country ; they may be described as semi-popular ; 
they are pleasantly written and sufficient for their purpose. 

Code Municipal de la Province de Quebee annoté, §c. Par J. E. Beparp, 
Q.C. Montreal: C. Theoret. 1898. 8vo. xxv and 663 pp.—This book 
contains the English and French texts of the Quebec Municipal Code with 
annotations, an Appendix of Statutes, and a very full index. 

Death Duty Tables, comprising in an expanded form Tables I, II and ITI, 
appended to the Succession Duty Act, 1853, for valuing successions and 
anuuities, with examples. By A. W. Norman. London: Wm. Clowes & 
Sons, Lim. 18°8, La. 8vo. 196 pp. (78. 6d.) 

The Que . Law Index, embracing all the Legislation of the Province of 
Quebec from 1867 down to and including the year 1898. By Harris H. 
Buen, Q.C, Montreal: C. Theoret. 1898. La. 8vo. 283 pp. 

The Factory Acts. By the late ALexanpeR Reporave, C.B. Seventh 
Fdition. By Jasper A. Repcrave and H. 8. Scrivener. London: 
Shaw & Sons; Butterworth & Co. 1898. 8vo, xlviii, 378 and 53 pp. (6s.) 

Companion to the Solicitor’s Clerk. By Cuarirs Jones. Second Edition. 
London: Effingham Wilson. 1898. 8vo. xi and 243 pp. (28. 6d. net.) 

Employers’ Liability under the Workmen's Compensation Act, 1897, and 
the Employers’ Liability Act, 1880, with Rules under the Workmen’s Com- 
pensation Act, 1897. By Artuur Rosinson. Second Edition. By the 
Author and J. D. Srvart Sim. London: Stevens & Sons, Lim. 1898. 
8vo. xii and 248 pp. (7s. 6d.) 

The Revised Reports. Edited by Sir F. Potrock, R. Camppery and 
O. A. Saunpers. Vol. XXXV. 1830-1833. London: Sweet & Maxwell, 
Lim. Boston, Mass.: Little, Brown & Co, 1898. La. 8vo, xiii and 
866 pp. (258.) 

Studies in Roman Law, with Comparative Views of the Laws of France, 
England and Scotland. By Lorp Mackenziz. Seventh Edition. By Joun 
Kirxratnick. Edinburgh & London: W. Blackwood & Sons. 1898. 8vo. 
xlvi and 473 pp. 

Studies on the Red Book of the Exchequer. By J.H. Rouxp. Printed for 
private circulation. 8vo. viii and gt pp. 

The Law of Mines in Canada. By Wa. Davin Macrnersoyn and Joux 
Murray Criarx, Toronto: Carswell Co., Lim, 1898. La. 8vo. Ixi and 
1294 pp. 


The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 











